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addenda et corrigenda. 
vol.il 

Jhmt 157. in the kMt lioe of the 2d cohmm of the note, for ^ FlaiiitBr,'* raid ^ De- 



eS9* iMtliiie, for«600/' read ** SCO. b.** 
708. Hne S9 of the iiiai]riiial note, Ibr «* 2; 
708. S9, for <« 89,*^ read <«5S. 



.«"«,,' read ««53." 
*• 



VOL. III. 
Fi^«7. Uae IS. fiir<<M,'* read «« or." 

81. *» 3 from the bottom, for « Wjatt ▼. Fkands," read « FVancu ▼. Wjatt.** 

lis. far •'52 Geo. 3. c 29," raid •• 52 Geo. 3. c. 59." 

mgpf Use 6froB the bottom, after *< Irelmd," at the end of the line, add ''re- 
qwctiTdy." 
*— 8 from the bottom, for ** ooaetwiae," read << c u m M f aj f i. " 

9 from the bottom, dek •* and." 

-.»- lOfrom the bottom, for <« kt, pass," raid ** letpaM. 

17 from the bottom, frr« Units," read <« biiciiit. 
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CASES 



ARGUED AND DETERMINED 1821. 



IN THE 



Court of COMMON PLEAS, 



AND 



OTHER COURTS, 

IN 

Trinity Term, 

In the Second Year of GEO. IV. 



Griffith v. Crockford and Another. J»«^ 46. 



r«-»' 



^l^HIS was an action of replevin, to which there was Omission to 
an avowry and plea in bar concluding to the ^ } ^Jt»"tir 

'^ , , tevi IS an ure- 

country. The jury having found a verdict for the gularity for 

avowants, ^'^ch the 

Court will set 

Peake Serjt.,. in the last term, obtained a rule nisi to ^^ ^ ^'^^ 
set aside the verdict for irregularity, with costs, on the 
ground that the avowants had carried down the issue to 
trial without adding.a similiter to the usual conclusion of 
the plea in bar. 

Taddy Ser]t,^ who sliewed cause against the rule, 
cited Sayer v. PococL {a) 

The Court made the rule absolute, but without costs. {I) 



a 



C§m)p9 407* 

But see a IVms* Saund, 319. ;i. 6 > and Tidd. 947.9 ed. 6. 

Vol. III. B 



CASES IN TRINITY TERM 



1821. 



Jttfuig* 



SuMMERS£TT V. Jarvis and Others. 



A jury haying 
found that a 
keeper of 
houndsy who 
bought dead 
horses for his 
dogsy and then 
sold the skins 
and bones for 
a profit) was 
not thereby a 
tradery the 
Court refused 
to grant a 
new trial) or 
to disturb the 
verdict. 

The Plain- 
tiff) against 
whom a com« 
mission of 
bankrupt had 
been wrong- 
fully issued) 
being required 
by the as- 
signees under 
the commis- 
sion to deliver 
up his books) 
did so : Held) 
that he might 
recover of the 
assignees in 
trover) with- 
out formally 
demanding a 
restoration of 
the books. 



HTROVER for sundry account-books and other pro- 
perty. At the trial before Dallas C. J., Guildhall 
sittings after Hilary term last, the Defendants, who 
were assignees under a commission of bankrupt, which 
had been issued against the Plaintiff (a farmer, who 
kept hounds), proved that he, having purchased for his 
hounds a number of dead horses, had been accustomed 
to sell the skins and bones ; and, upon one occasion, 
said he should make a good thing of them. The 
Plaintiff's witnesses said the dead horses were pur- 
chased expressly for the dogs, and never with any view 
of ulterior profit. They also proved that the Defend- 
ant Jarvis, in the character of assignee, had insisted on 
the Plaintiff's delivering up his books, and that he 
thereupon delivered them ; but it was not proved that 
the Plaintiff had demanded the books of the Defendants 
previously to the commencement of this action. The 
jury having found a verdict for the Plaintiff, and that 
he was not a trader when the petitioning creditor's debt 
accrued, 

Taddy Serjt., on a former day, obtained a rule nisi 
to set aside this verdict and enter a nonsuit instead, 
or for a new trial, on the ground, first, that the 
verdict was against evidence ; secondly, that the Plain- 
tiff having delivered his books for a legal purpose 
to the assignees, when called on to do so, had not parted 
with them on compulsion, so that until a formal de- 
mand was made by the Plaintiff, the Defendants were 
guilty of no conversion ; and such demand having never 

7 been 



%. 



IN THB Sgcond Year of GEO. IV. S 

been made, the Plaintiff could not maintain liis action. 1891. 
Nixo7i V. Jenkins, (a) '~ , ^^ 

^ SUMMSRSBTT 

Lens Seijt, for th6 Plaintiff, contended that the Jarvis. 
delivery above stated was a delivery on compulsion; 
that, therefore, a demand on the part of the Plaintiff 
was unnecessary ; and that the supposition of the Plain- 
tiff's having been a trader was completely disproved, » 
because, if a man bought a thing for his own use, and 
happened to have more than he wanted, his selling the 
surplus would not make him a trader. 

Taddy and Peake Serjts. having been heard in sup^ 
port of the rule, and having referred to Jmrett v. 
Leonard (6), 

The Court expressed a clear opinion that ,the facts of 

this case did not constitute a trading, within the intent 

of the bankrupt laws; that the Defendants having tiiken 

the books when they were armed with the authority of 

assignees, the Plaintiff must be deemed to have delivered 

them up on compulsion; that the Defendants were 

thereby guilty of a conversion ; and that, consequently, 

the Plaintiff's action was maintainable, without any 

formal demand on his part* 

Rule discharged. 

(^) a H.BL 135. (*) iM.^S. 26.?. 



Butt v. Conant. JuJy%. 

J/'AUGHJN Serjt. moved for a rule calling on the Costs. 

Defendant to shew* cause why the Plaintiff (a) 
should not be discharged out of custody, in execution 

(a) See Antft I. 548. 

B 2 for 
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1621. 



Butt 

COKANT. 



for costs, the costs (as was alleged by affidavit) having 
been paid to the Defendant by the Treasury. 

But the Court thought this not a sufficient ground 
for granting the rule, as it did not appear the costs had 
been paid for the Plaintiff; and 



Vaughan took nothing by his motion. 



Jufy ^ 



Watson v. Pilling. 



A Defendant 
may be de- 
clared against 
as administra- 
tor» though 
the process 
only describes 
him generally. 



XJULLOCK Serjt. had obtained a rule calling on 
the Plaintiff to shew cause why the notice of 
declaration in this case, and the declaration filed by 
the Plaintiff against the Defendant, and all subse** 
quent proceedings had thereon, should not be set aside 
for irregularity. The irregularity imputed, consisted 
in the Plaintiff's having, on general process, declared 
against the Defendant as administrator. It was ad- 
mitted that, on general process, the Plaintiff may 
declare as executor or administrator {a) ; but it was 
contended that the rule did not hold e conva^so; that 
if the present practice were held to be regular, the 
Plaintiff would in fact declare by the bye, before 
he declared in chief; because, if he had declared in 
chief, his declaration innst have been against the 
Defendant in his own right; and that such a course 
might greatly inconvenience an administrator, as he 
could not (if it were allowed) safely pay simple con- 
tract debts after die commencement of an action, and 
before the filing of declaratipp. Uoyd v. WiUiams {b) 



{a) Tidd. 150. 



{i) % Bl, 7az. 



yfv» 
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was referred to; but it was admitted there was no 
authority in point. 

Lens Serjt., in shewing cause against the rule, argued 
that the object of the process being only to compel ap- 
pearance, the rule must be taken to* be the same with 
respect to Plaintitf and Defendant, and that a Plaintiff 
described generally in the process might declare parti- 
cularly; and he cited Foster v. Bonner {a% and The 
Weavers^ Company v. Forrest. (J) 

HtMocTc was heard in support of his rule. 



1821. 



Watson 

PlLLINa. 



Dallas C. J. If the argument urged for the Defendant 
were just, a Plaintiff could only declare in trespass while 
the process of the Court remains in its present form ; 
and, it is admitted, there is no authority for the rule 
the Defendant seeks to enforce. In truth, the object 
of the writ is only to bring the Defendant into court. 
It is the declaration which discloses the cause of action ; 
and, on this short ground, the rule must be 

Discharged. 



(a) Cowp. 45 S' 



(b) % Stn laja. 



Campion v. Benyon and Another. 



Jufy 3. 



r^ASE for an infringement of patent right. Plea, A patent was 
general issue. The patent empowered the Plaintifl; ^f^out «for 

. . i . T • 1 *** improved 

his executors, administrators, and assigns, during the method of 

making sail- 
cloth without any starch whatever." The improvement or discovery (if any) con- 
sisted in a new mode of texture, and not in the exclusion of starch, the advantage of 
excluding which had been discovered and made public before : Held, that the 
patent was void, as claiming, in addition to what the patentee had discovered, the 
discovery of something already made public. 

B 3 term 
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term of l* years, to mske^ use, exercise, snd vend the 
invention therein mentioned ; (to wit) 

*' A new and improved method of making and manu- 
facturing double canvass and sail-cloth with hemp and 
flax, or eitlier of them, without any starch whatever." 

In which letters patent the usual proviso was contained, 
*' That if the said Bohert Campion should Sot particu- 
larly describe and ascertain the nature of his said 
invention, and in what manner the same was to be 
performed, by an instrument in writing under his hand 
and seal, and cause the same to be enrolled in the Higli 
Court of Chancery, within two calendar months next 
and immediately after the date of the said letters patent, 
that then the said letters patent, and all liberties and 
advantages whatever thereby granted, should utterly 
cease, determine, and become void." 

in pursuance of this provision, the Plaintiff made out 
and executed the following specification of the invention. 

" I, the said Robert Campion, do hereby describe 
and ascertiun the nature of my said invention, and the 
manner in which the same is to be performed, as follows : 
(that is to say) my new and improved method of making 
and manu&cturing double canvass and sail-cloth with 
hemp and flax, or either of them, without any starch 
whatever, consists in first spinning the warp-yam, either 
by hand or with the sort of machinery generally used 
for such purposes, without water or dampness of any 
kind whatever ; afterward, properly cleansing and 
bleaching the same in the best manner ; and, having 
made it perfectly dry from that process, placing and 
working it on a machine similar to those commonly used 
in cotton manufactories, round the upper boblnns 01 
which machine the same is rolled in single threads, so as 
that when the said machine is put in motion in the 
usual manner, the effect thereof is to untwist those 
tkrMds, and lake out of them all the twiat 




IN THE Si:<:oNu Year of GEO. IV. 

made therein by the operation of spinning, and to twist 
or interweave two of them into one thread, or into half 
the number of other bobbins in the lower part of the 
said machine, the reverse or contrary way to that in 
which the single thread or warp had been before twbted. 
By this process, the yam is not so hard twisted as at 
first ; and, in the operation of thus reversing the twist, 
the fibres of the flax are so closely united, and are laid 
or arranged so perfectly level or even in every respect, 
as to render the warp-yarn or threads much stronger 
than any double threads are by the usual mode of manu- 
fitcture with starched chains. The double threads or 
warp-yarn being thus prepared and twisted together 
into one chain or warp, the same is thereby preserved 
from injury whilst passing through the hay-walk in the 
subsequent operations of weaving; and thus, the neces- 
sity of using any starch, or substitute for starch whst- 
ever, which, in the ordinary mode of manufacture ii 
used only for the purpose of winding the two threadi 
or warp, and making them smooth, so as to pass tbrougi 
the hay-walk with facility and without injury, is «/»• 
gether superseded. The canvass thus tnanuiactttml* 
much more pBant than what is made with starcb " 
in any other manner, and is stronger, not oaij bto'" 
its being so very reguhir and even, neceiurt//*^ 
the stress equal in every part, but becani^ i ^ 
quence of there being no stanih used in theai^T^ 
the weight of that material, which is cbb*^ . 
every web or piece, must be supplied tf^*jj|^ r 
quantity of warp and woof, and haag '^zlgatr^ 
will thicken when used, and ''WMnM/^jp ^j,.. ' 
without breaking or running up^ *'Jil(.«i,«". 
dew or turn blnck. Where heisp^^^ , " 
facture, I hackle the same wilh^ »««.« ' ' 
ftoiali proporda^^""^ in prefi^ 
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counteracts the viscous qualities of the hemp, and, with 
a proper quantity of pearl or potash, assists in bleaching 
the yarn, and obtaining a good colour in that process ; 
the advantages of my invention, of course, extend to 
canvass made of unbleached yam ; and the only dif- 
ference in the manufacture thereof, is the process of 
bleaching being then dispensed with." 

At the trial, before Dallas C. J. {London sittings 
after last Hilary term), it was proved, that double 
sail-cloth had been made without starch ever since 
the year 1803, particularly by Mr. Dempster^ and 
that the exclusion of starch was an improvement of 
great importance. But the Plaintiff's witnesses deposed, 
that his process for making unstarched sail-cloth , was 
new, aiXd different from the process pursued by the De- 
fendant for making unstarched cloth, particularly as to 
reversing the original twine ; and that by this means the 
Plaintiff produced a better article. Some of the De- 
fendant's witnesses denied that the process pursued by 
the Plaintiff differed from the Defendant's process. 
One of them said the process of reversing the twine was 
far from being new or original, and that the wrapper of 
an Egyptian mummy, which he had examined, was woven 
in the same manner. 

Dempster^s specification was as follows: ** Instead 
of using single yarns not twisted, but glued together 
with starch or other mucilage, in order to form 
the warp of the canvass, as is now commonly done, 
to the great injury of the article^ by rendering it 
liable to spontaneous destruction by mildew, I use 
twine, composed of two or more yams of prime 
material of equal size and strength, both for the warp 
and woof, and I am by that means enabled to weave, 
and I do weave my icanvass, without starch, or any other 
mucilage whatever, and I do thereby produce an article 
pearly twice as strong as common canvass of the same 

weight 
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weight and fineness, and with the advantage, that its 
threads have an equal bearing qn one another, in all 
directions ; not liable, like the common canvass, to split 
longitudinally, being much stronger in the cross direc- 
tion, not capable of rot or mildew from the presence of 
mucilage, and extremely durable, because it is subject 
to no irregular action of sharp cutting threads on its 
woof, but is only exposed to the fair, slow, and gra- 
dual wear of its well combined and duly proportioned 
component parts, which maintain their relative strength 
to the last." 

The jury found a verdict for the Plaintiff. 

Lens Seijt., on a former day, obtained a rule nisi to 
set aside this verdict and enter a nonsuit, or have a new 
trial, on the ground (among other objections to the ver-^ 
diet) that the patent was taken out for more than the 
Plaintiff could claim as his own discovery ; the patent 
appearing to claim for the Plaintiff the discovery of the 
process of making sail-cloth without starch. 



1821. 



Campion 

v. 

Benyun. 



Vaughan and Pdl Serjts. now shewed cause against 
the rule, and contended, that though there might have 
been some colour for the objection, if the patent had 
been taken out simply for a method of making sail-cloth 
without starch, yet, that the Plaintiff having taken it 
out for an impraoed method of making sail-cloth without 
starch, shewed clearly, that he did not claim the ori- 
ginal discovery of the advantage of rejecting starch, but 
a mere improvement in the fabric of unstarched cloths; 
and that the language in which patents for improvements 
on the discoveries of others were usually framed, cor- 
responded with the expressions here employed. 



Lens and HuUock Seijts., in support of the rule, con- 
tended, that the language of the patent, *^ an improved 
method of making sail*cloth without any starch what" 



ever^ 



fi 
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£verf** shewed that the Plaintiff intended to claim the dis- 
covery of the advantage of rejecting starch, as well as an 
improvement in the fabric of the unstarched cloth. If be 
had intended to claim only the discovery of an improved 
mode of fabricating unstarched cloth, he should have 
called his invention " an improvement in the method 
of making, without starch, double sail-cloth.'* [-Bi- 
ckardson J. In some specifications the party goes on to 
say, such things I do not claim.] The patent should 
have been confined to what the Plaintiff could call his 
and if it contains something of his own and 



own 



something of another's, it is bad, because it claims too 
much, or even because of the very ambiguity as to the 
extent of what the patentee is entitled to. Turner v. Win- 
•ter. {a) Tike King v. Arkwrigkt. {b) The King v. Else, (r) 
Hill V. Thompson, {d) Macfarlane v. Price, {e) Lord 
Cochrane v. Smethnrst. {/) 



Dallas C. J. What is the fair impoit of this patent 
as compared with the specification, is now the only 
question for us to decide, it being unnecessary to enter 
into any other. With respect to patents, every patent 
being a monopoly, that is, an infringement of public 
right) and having for its object to give the public warn* 
ing of the precise extent of the privilege conferred on 
the patentee, the Court (without going into the contro-* 
versy whether it is politic that such privileges should be 
conferred or not) is bound to require that such warning 
;^0n]d be clear, and accurately describe what the 
inventor claims as his own. If the instrument contain 
Any ambiguity cm a material point, that is a ground on 
which it may be avoided altogether. 



(a) I T. R. 6oa. 

(b) Bull. N. P. 77. 6th ed. 
{c) II Eajtf 10$. . 



(d) 3 Merivaley 629. a 5. 
M&ore, 424. S. C. VlII. Taunt. 

(e) X Stdriie, N, P. C. 199. 
(/) X StatAie, N.P. C. 205. 



Having 
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Having premised thus much, let us see for wliat the 
present patent is granted. It is agreed that the instru- 
ment is not altogether a subject of legal, but in ^ome 
degree of grammatical, construction ; for, if the instru- 
ment be chargeable with grammatical ambiguity, it 
cannot give that clear description which ever}' man who 
reads may understand. The patent is ^^ for a new 
and improved method of making and manufacturing 
double canvass and sail-cloth with hemp and flax, 
or either of them, without any starch whatever.^* 
On reading this, how is a common person to decide ? 
The discovery claimed is not simply a method of making 
double canvass and sail-cloth, but a new and improved 
method ; and in what is this new and improved method 
stated to consist but in the making the cloth without 
any starch whatever ? From the time I first read the 
patent down to the present day, I thought that the 
object of the patentee was to make cloth without starch. 
Then as to the specification, if that be different from the 
patent, the whole is void ; if it coincides, it is open to 
the same objection as the patent. But the specific- 
ation, afler describing the operation of spinning, and 
after stating that thereby the necessity of using any 
starch, or substitute for starch whatever, is super*- 
seded, proceeds to allege that *^ the canvass thus 
manufactured is much more pliant than what is made 
with starch, or in any other manner; and is stronger, 
not only because its being so very regular and even, 
necessarily makes the stress equal *in every part, but 
because, in consequence of there being no starch 
used in the manu&cture^ the weight of that mate- 
rial must be supplied by an additional quantity oi 
warp and woof; and being soft and pliant, it will 
thicken when used, and become of a closer texture, 
without breaking or running up, or being liable to 
mildew or turn black." Whether we look to the 
patent or the specification, I have no doubt that the 

claim 
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claim of the Plaintiff is too extensive: it is not confined 
to an improved method of weaving the cloth or twisting 
the threads, but also comprehends another mode of 
proceeding, which is not a new discovery. 



Park J. There can be no doubt that ingenious men^ 
who incur labour and expence in the production of 
inventions advantageous to the public, have a fair claim 
to be indemnified by the exclusive privilege of a patent. 
But, on the other hand, it is important that the public 
should have the means of turning such inventions to 

, account, after the inventor has been satisfied for his 
trouble ; and it is for this reason, among others, that 
every patent ought to contain a clear statement of what 
the party has accomplished. An unlettered person, 
who read this patent, would conceive that the patentee's 
improvement consisted in manufacturing sail-cloth 
without starch. But, in order to see with more pre- 
cision what the party meant tQ claim, we must look to 
the specification ; and this it is impossible to read, 
without thinking, that the omission of starch was the 
principal part of the improvement which the patentee 

. meant to claim as his own. In his process, he tells us, 
the necessity of using starch is superseded, and mildew 
thereby entirely prevented. But if he only meant 
to claim as his own, an improved mode of texture 
or twisting the thread, to be applied to the making of 
unstarched cloth, he might have guarded against ambi- 
guity by disclaiming, as his own discovery, the advan- 
tage of excluding starch. Proceeding on the specific- 
ation, it is impossible that this patent can be supported ; 
for though a patent for an improvement on an old dis- 
covery may be sustained, a patent which, in addition to 
the merit of the improvement, claims the merit of the 
old discovery, can never be permitted to vest in the 
patentee an exclusive privilege for the old discovery. 



Bur. 



IN THE Second Year of GEO. IV. 

BuRRouGH J. All the cases, and the reason of the 
thing, shew that a patent can only be sustained for a 
new discovery ; and the specification must support the 
patent. Now, what is this patent for ? — "A new and 
improved method of making and manufacturing double 
canvass and sail-cloth, without any starch whatever." 
And what has really been the discovery, if it be a dis- 
covery ? — A new method of preparing or twisting the 
hemp or flax; and the patent should have been taken 
out for that alone. I am clear that this is bad on the title, 
the patent, and the specification: the king has been 
deceived, and the patent is void. 
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Richardson J. The Plaintiff must be nonsuited, on 
the ground that the patent is taken out for more than he 
has discovered. On this point, the law is clear. If the 
specification had guarded against misapprehension on 
the part of the public, by stating that the patentee 
claimed no merit for the exclusion of starch, it is not 
impossible but that the patent might have been valid. 
The principle is, that though ingenious men ought to 
be rewarded for their discoveries, the public at large 
and other ingenious men ought not to be restrained 
from doing whatever is not peculiar to the process em- 
ployed by the patentee. The specification in this case, 
from beginning to end, refers to the advantages to be 
derived from the exclusion of starch in the manufacture 
of sail-cloth ; and as that is not a discovery which the 
Plaintiff can call his own, his patent cannot be sus- 
tained. 

Rule absolute for a nonsuit. 



» ....... 



de&uItof/.C. 
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•^«'fr4* Jenkins and Another v. Reynolds. 

*« To the T jj ijjjg ^^^ |.jjg gpg|. cQunt of the declaration stated, 

amount of X . 

loo/. consider that, on the 27th /f|prz7, 1815, in consideration that 

me as security the Plaintifis, at the request of the Defendant, would 
count (siened ^^^ *"^ deliver on credit, to James Ceding and Co. 
and dated) :" certain goods, wares, and merchandizes, the Defendant 

Hdd, not a undertook and promised the PlaintiflFs to be security to 
sufficient me- ' ^.ii_ 

morandum them on the account of the said James Cc/anngf by the 

(under 19 style, &c. of James Cowing and Co., to the amount of 
iT'^of an^* 100/. That the Plaintiffs, confiding in the promise, did 
agreement to ailerwards, on divers days and times, sell and deliver to 
5^«uJ?r/^ Oowjiwg^, on certain credit, agreed upon between the 

Plaintifis and the said Cawing^ divers goods, wares, 
and merchandizes, amounting in the whole to 300/. ; 
and that although the said credit and time of payment 
had long since elapsed. Cowing had not paid, whereof 
the Defendant had notice ; yet that he had not 
paid the Plaintiffs the said sum of 100/., or any part 
thereof, but the whole remained due. The second count 
stated, that, in consideration that the Plaintiffs, at the like 
request of the Defendant, would sell and deliver on credit 
to Cawing, certain other goods, &c. the Defendant under- 
took and promised the Plaintiffs to be accountable to them 
for the payment, by Cowing, of the price of such last- 
mentioned goods, to the amount of 1 00/. The count then 
proceeded with similar averments, as in the first count, 
and assigned breach accordingly. The declaration also 
contained counts for goods sold and delivered, and 
money paid, laid out, and expended by the Plaintiffs to 
the Defendant's use, and on account stated. 

The Defendant having pleaded the general issue, 
the cause came on to be tried before Dallas C. J., 

at 
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at the Westminster sittings after Hilary term, 1820j 
when a verdict was found for the Plaintiffs, damages 
100/., subject to the opinion of the Court on the follow- 
ing case, with liberty to the Defendant to move to enter 
a nonsuit. A motion was accordingly made, and a rule to 
shew cause granted, which rule coming on in last Hilary 
term, the Court ordered the question to be brought 
before them on the following case. 

The Plaintiffs are Manchester warehousemen, and had 
had dealings with James Cowing^ who had carried on 
business in the style and firm mentioned in the declar- 
ation, and had become bankrupt shortly before Aprils 
1815. On or about the 27th Aprilj 1815, Cowing de- 
livered the following letter, which was written and signed 
by the Defendant to the Plaintiffs, viz. 

" To Messrs. Jenkins and Jones, 
" Gentlemen, 

•* To the amount of 100/., be pleased to consider me 
as security on Mr. James Cowing and Co.'s account. 

*^ I am, gentlemen, your obedient servant, 

" Samuel W. Reynolds^ 47, Poland Streets* 
iSlSj April 27. 

Subsequently to the delivery of this letter to the 
Plaintiffs, they supplied Cowing with several parcels of 
goods on credit at several times, between the 27th 
of Aprils 1815, and the month o( September, 1819, to a 
large amount, and in the month of September, 1819, 
Cowing again stopped payment, and there being upwards 
of 200/* due from him to them on account of goods 
supplied, this action was brought, for the purpose of 
recovering 100/. from the Defendant, by virtue of and 
under his letter of the 27th April, 1815, and the question 
for the opinion of the Court is — 

Whether the Plaintiffs are entitled to recover that 
sum from the Defendant? If the Court should be of 

opinion 
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opinion thiat the PlaintifTs ' are entitled to recover in 
this action, the verdict is to stand ; but if the Court 
should be of a contraiy opinion, then a nonsuit is to be 
entered. 



Peake Serjt., for the Plaintiffs. Before the passing of 
the statute of frauds, any promise by one person to pay 
the debt, or answer '.•for the miscarriage of another, 
would have been binding, though there was no written 

.' evidence of the promise; and the act wais passed, not 
to vary the liability of such a party, but merely to alter 
the evidence by which such liability should be esta- 
blished.^ The ir(tGii|ib|i ofitht ihtme/si was, to save a 
party from being charged, by perjury, with a contract 
^ which he might he Wi entire strangers; and it should 
seem, therefore, that any memorandum, however scanty, 
if signed by the p a f l yite b e -charged, would completdy 
exclude the mischief proposed to be obviated by the 
statute^ A consideratipn^ :hideec)9 is f^epessary to the 
validity of the promise^ at present, as well as before the 

^ st^gtoiwas passed; but tljat^c^n^ideration being stated 
in the declaration^ and ;49ly proved, the object of the 
statute, with respect to evidence of the mere existence 
of the agreement is sufficiently answered by a bare me- 
morandum of the contriu:!. It can be no more neces- 
i^^i yV^S: t9>tse|^Hqa|^. t^q ^whple* agreement tinder the 4th 
sectkm ithait vm^ei*; the 1 7th section o^ the statute, and 
under that sectic^ it has been expressly decided (a), that 
a~ bare memorandum signed by the party is sufficient. 
It shouI3 seem," iffie^ that Wainv. Warlters {b)^ 

where a different ,^o^t|^np is^ l^ld, cannot be well de- 
cided. Sta(U;,.,\^ lAU{c)r.,B^,Bc^^an y. Phillips [d)^ 

6 Eastf soy. ... ^.,, ^ ^ , (^) js Mast, 2J2, 

•H K are 
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are authorities in favour of the Plaintiffs ; and in Good- 
man V. Chase (a), Abbott J. says, " Suppose a promissory 
note in these words, I herein/ agree to pay the bearer 20/., 
would not tliat be a good negotiable security, and 
available in law ?' It seems, from Morris v. Stacey (J), 
that Gibbs C. J. disapproved of Wain v. Warlters ; and 
in Ex parte Minet (c). Lord Eldon has directly 
impugned Wain v. Warlters ; and though it may be 
difficult to understand what is there said about con- 
siderations. Lord Eldon probably meaot^ it iya»-iiot ne- 
cessary that, in cases of this description, there should be 
a beneficial consideration moving to the Defendant In 
Ex parte Gardom ((f), he unplies, that it is immaterial 
whether the consideration to the De&ndant appear: oo the 
writing. If the word agreement, in the 'iburth settioif bf 
the statute is to be taken in its strict sen$e^ 'as implying 
the vrhfsk$ tenat^ of the * oontrAct, tfaeti^'are. all the casei 
in equity j^orciog. agreema^ts signed byha ^f^ pft>^* 
wrongly decided ; 2ABirdv*Bhsse{e^^Mopfrey.Iiari{f% 
Seton V. Slade {g\ Fatde v. l^V^fiwA*!. (A)' ' At fdtevfettW^* 
it may be conten4^ th^i th^, <HM9»deratk»b here.^ is . 
sufficiently expressed, when it appears to be the giving 
credit to Cowing. 

HuUock Serjt., for the Defendant. The consideration 
for the Defendant's promise no where appears* Before 
the statute, a promise without consideisi|tion would have 
been void, and the reducing such a promise to writ- 
ing, under the direction of the statute, will not ren- 
der it valid. Forth v. Stanton {i\ Rann v. Hughes. (Jc) 
Therefore, if this agreement had been put on record, 
it would have been bad in arrest of judgment; any 
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parol evidence of an agreement with a sufficient con- 
sideration, would have been a variance from the con- 
tract stated on record, and, if admitted, might have let 
in all the mischief which the statute proposes to prevent ; 
for peijury concerning the consideration, might cause as 
much injustice as peijury concerning the existence of 
the agreement. Memoranda under the 17th section of 
the statute always refer to the object of sale, and there- 
fore include the consideration. Lyon v. Lamb, {a) In 
all the eases in Chancery touching specific performance, 
the letters on which the decree has turned state the 
terms of the agreement. The consideration also ap- 
peared in Bird v. Blosse, and Fomle v. Freeman. As to 
Ea parte Minet, it is impossible to understand what the 
Chancellor is there made by the reporter to say about 
considerations, the doctrine laid down being contrary 
to the uniform course of the common law. Sadler y» 
. Ha*wJees.{b) But Ex parte Minet and Ex parte Gardom 
. are the same in effect as Stadt v. Lillj where the consider- 
ation sufficiently appears. So that there seems to be no 
reason for impugning the authority of Wain v. WarUers, 
which has been expressly upheld,;in the late case of 
Saunders v. Wakefield, (c) 



Peaie was heard in reply. 



Dallas C. 3. This question arises on the construction 
of the fourth section of the statute 29 Car. 2. c. 3. s. 4., 
and it has been considered on two grounds; first, as 
if it were an original question on the construction of the 
statute; secondly, not as an original question, but* as a 
point already affected by various decisions. 

I shall consider it first on the first ground ; and, the 
question turning on the construction of a statute, we 
must have recourse to those rules by which the intent 



[a) Fell an Merc* Guar* %6o* 
»d ed. 



(0 4 B. Isf A. J95. 
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of statutes of doubtful meaning is usually expounded; 
we must therefore consider what the law was pre- 
viously to the passing of that statute. It is agreed that, 
previously to the passing of that statute, no writing 
was necessary for the validity of a contract such as the 
present, and it is also agreed that, before the passing of 
the statute as well as since, a consideration wcu neces- 
sary* That being so, and considering the object of the 
statutie, let us see whether the statute has made any dif- 
fidence between a promise apd its consideration, so as to 
fall into this inconsistency, that, while it requires the 
promise tp ^e in writing, it allows the consideration 6n* 
it to bfs committed to oral testimony ; and it seems to 
me that this would be a strong conclusion to come to, 
because, if the design of the statute were to obviate thie 
mischief of peijury, that design would not be accom- 
{rfished i^Uess the consideration, as well as the promise, 
were reduced to writing. However, we must recur to 
the words of the statute ; they are^ '^ No action shall be 
brought whereby to charge the Defendant upon any 
special promise to answer for the debt, default, or mis^ 
c^xn^e of another person, - unless the agreement upon 
which such action shall be brought, en* some memoran-* 
4am or note thereof, shall be in writing, and signed by 
the party to be charged dierewith, or s(^e other person 
thereunto by him lawfully authorized." Now, ofi the 
one side, it is contended, that promise and agreement 
in this clause are synonymous, and that a promise in 
writing to pay the debt of another, is in fact the agree- 
ment or undertaking to do so ; but that depends on the 
construction of the word promise, accompanied 9S it 
is by the words at the end of thie clause, and upon 
those words there is the same reason for having the 
cpoisideraiion in writing, as for having the proimse m 
Wfitip£^ because the consideration is part of the agr^o* 
^ti^it b^wi^ the parties. I s^ttl4 S4y> as 7^ m^ hgr 

C 2 Law^ 
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Lawrence J. in Wain v. Warlters^ " If the question had 
arisen merely on the first part of the clause, I conceive 
that it would only have been necessary that the pro- 
mise should have been stated in writing ; but it goes on 
to direct that no person shall be charged on such jpro- 
mise unless the agreement^ or some note or memorandum 
thereof y that is, of the agreement^ be in writing ; which 
shews that the word agreement was meant to be used in a 
sense di£Perent from promise, and that something besides 
the mere promise was required to be stated. And as the 
consideration for the promise is part of the agreement, 
that ought also to be stated in writing." But the sta- 
tute seems to me to distinguish between promise and 
agreement ; for, unless such distinction had been in- 
tended, it would have been material to say, that no 
action should be brought on any promise, unless the 
promise were in writing ; but, instead of adopting the 
word promise in the last part of the clause, the le- 
gislature has employed a different word, namely, the 
word agreement, and no one can say that promise and 
agreement are the same in their popular signification. In 
the construction of the clause, the terms to be attended 
to are, promise, agreement, and memorandum in writing. 
What is an agreement, but the consent of two persons 
to the same thing? — and, to render that valid, there must 
be a consideration. If, therefore, agreement means more 
than promise, the agreement itself, or some note or me- 
morandum of it must appear; by memorandum, I 
mean, not the whole detail of what has been agreed on, 
but such a note as to render oral testimony unnecessary, 
towards proving what is of the essence of the contract* 
Therefore, without going through the authorities, I 
am of opinion, that the consideration does not appear 
upon the writing, and that, therefore, the terms of the 
statute have not been complied with : but, without any 
invidious distinction, the weight of the authority is thiii 

way; 
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way ; first, in Wain and fVarlters, then in lyonv^ hamb^ 
and now lately in Saunders v. Wakefield. 

Park J. Agreeing as I do in all that has fallen 
from my Lord Chief Justice, it is not necessary for me 
to consider the question before us at great length ; but, 
looking at the statute, I should say that no doubt could 
exist on the subject. If, before the passing of the 
statute, a consideration was necessary to the validity of 
an agreement, it would be singular, if the object of the 
statute was to exclude peijury, that the consideration 
should not be reduced to writing as well as the pro- 
mise; although, therefore, the rule of law was so &f 
altered by the statute, as to render writing necessary, 
where oral testimony would have sufficed before, yet all 
that was essential to be proved before by oral testimony, 
must now appear on the face of the writing. 

It has been argued, that there are no grounds for 
any distinction between the matters disposed of in the 
17th section of the statute, and those mentioned in the 
4th. But as the 1 7th relates to the sale of property, the 
memorandum under that section must shew the consider- 
ation when it refers to the subject of sale; while^ under 
the 4th section, which relates to contracts for the bene- 
fit of a third person, the consideration cannot be known 
unless distinctly expressed, and it is this circumstance 
which manifestly distinguishes Wain v. Warlters from 
Egerton v. Matthems. To advert to the case of Wain v, 
Warlters. The judges who decided that case were all of 
them persons of great eminence, and the matter was 
duly considered. They all go at length into the 
question, and come to a clear conclusion, that the con- 
sideration must appear. I do not go into the question, 
whether the fact was well decided in Wain v. Warlters^ 
(because there may be difiPerent opinions, as to whether 
or no a consideration did appear on the instrument 
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miiich was there the subject of cliscussioii,) but on prin- 
ciple the decision was right. In Egerton ▼. Matthews^ 
V. the Judges do not shak^ the decision in Wain v. WarUerSy 

RBYKdLDs* and Egerton v. Matthews came on some time after Wain 
Vk Wariters had been the subject of getleral discussion. 
Then, in 1807) came I^on v. Lamb^ in which the Judges 
were unanimous, (whether they were right as to the 
fact, whether or no a consideration did in that case 
actually appear, I do not say, but) on principle they held^ 
that the consideration must appear. The Lord Chief 
Baron says (a), ^< a promise may be voluntary^ but 
an agreement to be binding must contain a mutual en- 
gagement upon an adequate consideration : aild to pre- 
vent frauds and perjuries within the meaning and scope 
of the statute, such engagement and consideration 
should be in writing ; otherwise a door is opened to all 
the evils which the statute was meant to remedy." 

In Saundets v. Wakefield^ four new judges of the King's 
Btnch have just determined, that an agreement on 
which the consideration does not appear is void under 
the statute, and they have expressly upheld Wain v. 
Wariters : so that here are twelve Judges all concurring 
in the same opinion. It is urged, indeed, that we de- 
cide against the opinion of a very learned person in an- 
other court, but in all the cases decided by him, the con- 
sideration has as sufficiently appeared, as it did in Stadt 
V. Lill, Bateman v. Phillips, and Morris v. Siacey. We 
have also been pressed with the opinion of Gibbs C. J., 
but in Morris v. Staceyj where that opinion is given, the 
consideration appeared, and the opinion itself is by no 
means clear or decisive. As no consideration whatever 
is expressed in the present case, the promise might have 
been made to cover a gambling debt, or any other 
transaction of the most improper description. The 
inclination, therefore, of my mind is, to support the de- 
cision of Wain v. Wariters. 

* («) Fell on MerCf Guar. %6q.* ad ed. 
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: BuAROUGH J. It IS not necessary for us to refer to' 
the case of JVazH v. Warlters ; wo may act on the prin- 
ciple; and the principle is, that the substance of the 
agreement must apflear on the memorandum. Now, 
the consideration is the most material part of the sub- 
stance of the agreement ; but in this agreement there is . 
no statement of any consideration whatever, so that if 
an agreement with a consideration had been given in 
evidence, the agreement described in the declaration 
would have varied from the agreement so given in 
evidence; The case of Wain v. Warltets (if it were 
necessary to refer to it) has been acted on by twelve 
Judges, and are we to say that they have been all misr 
taken ? I am of opinion, that the Plaintiffs are not en*, 
titled to recover. 
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Richardson J« The object of the statute of frauds 
was to prevent perjury or subornation of perjury, by 
causing that to be reduced to writing, which before 
might have been proved by oral testimony, and such a 
construction. ought to be put on the clause in question 
as will best effect the intentions of the legislature. Now, 
is this memorandum such as will satisfy those intentions? 
Qn the face of the memorandum} it does not appear 
whether the agreement relates to a past or a future 
transaction; it might apply to either, or even to an 
illegal debt; whatever is necessary to render it avail- 
able must be supplied by oral testimony, and with that 
view the declaration is framed, stating the promise to 
have applied to a future supply of goods. Supposing 
that to have been so, and suppose the Plainti£&, instead 
of supplying goods had advanced money, — that would 
not have fallen within the intention of the guarantee, 
but it would have rested altogether on the conscience 
of the witness, to say whether the guarantee implied to 
the^ one or the other ; and parol evidence so let in would 

C 4 ^ ^ lead 
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1^21. lead to the veiypeijury, or subornation, which it was 

^ - "L ' the object of the statute to exclude. The statute re- 
Jknkins 

^^ quires that the substance of the cause of action should 

RcnrauNk appear in writing, and the consideration is the sub* 
stance of' an agreement But they who framed the 
clause were aware that it would be dangerous to leave 
the word agreement unaccompanied, because, that 
might have occasioned difficulty through excess of 
strictness; they, therefore, allowed a memorandum of 
the agreement to be made, which, though it should not 
state the whole agreement in detail, should sufficiently 
disclose the substantial cause of action. And this is the 
meaning of what fell from the Court in the case of Wain 
V. WarUers.' It is not necessary now to decide, whether 
the application of the principle was right, but whether 
the principle itself recognised in that case was right. In 
Stadt V. Lill it was decided, that a guarantee did satisfy 
the terms of the statute, because the guarantee imported, 
that the promise was made concerning a delivery of goods, 
and that would be a good consideration. So, in Bateman 
V. Phillips the consideration was sufficiently shewn : but 
it has been urged, that in Egerton v. Matthews^ a con-* 
struction has been put on the 17th section of the 
statute, di£Perent from the construction put on the 4tb» 
I think not ; nor was that necessary, for the consider- 
ation of the promise sufficiently appeared in that case. 
The words of the 17th section are, " That some note 
or memorandum in writing of the bargain be made and 
signed." Suppose a person on buying goods were to 
give as a memorandum, " I will pay 50/." 1 think that 
would not be a good note of the bargain under the 
17th section; but in Egerton v. Matthews^ the ground 
of the promise was sufficiently shewn, so that, by that 
case the Court of King's Bench have not shaken the case 
of Wain v. Warlters. Lyon v. Lamb and Saunders v. 
Wakefield are both in point, and the latter is very near 

the 
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the present case, though perhaps the note or memoran- 
dum in Saunders v. Wakefield is the more full of the two. 
As to the dictum of the Lord Chancellor, I do not find 
any decision of his conflicting with the doctrine now 
laid down : no equity case has been cited inconsistent 
with Wain v. Warltersy as the consideration has appeared 
in all of them. Neither the Judges who decided Wain 
V. WarUers^ nor those who have upheld that case, ever 
meant to say that both parties should sign the agree- 
ment, but only the party to be charged by it, and that 
the consideration should sufficiently appear. No con- 
sideration appears on the agreement in this case, and 
therefore, there must be a 

Judgment of nonsuit. 
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1821. 



Jenkins 

•V. 
Reynolds. 



Adams, Gent., v. Luck. 

TTHE Court allowed HuUock Serjt. (on payment of Jufys* 

costs and the costs of the rule by the Plainti£P) to 
amend (a) the return of his attachment of privilege in Amendments 
this cause, which Vaughan Seijt., on the authority of 
Miles V. Bond{b) and Kenworthy v. Peppiat (c) had ob- 
tained a rule nisi to set aside, for the irregularity of 
being returnable after the essoin day and before the 
quarto die post^ instead of being returnable on a day cer- 
tain in full term. 



(a) See Walker v. Hawkey^ 
$ Taunt. 853. 
{b) I Str. 399, 



(f) 4 B.^ A. »88. In this 
^s^se the ^meiidn^ent was refused. 
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1861. 



juij 6. Francis v. NfiAVfi, Bart., Sheriff of Essex. 



In an action 
for an escape^ 
the sheriff's 
authority for 
appointing a 
baUi£& was 
proved by a 
person belong- 
ing to the she- 
riff's office^ 
who had in- 
dorsed the 
bailiff's name 
on the writ 
produced: A 
verdict having 
been found for 
the Plaintiff, 
the Court re- 
fused to set it 
aside, hoUing 
that this ])roof 
was sufficient. 



HTHIS action against tbc sheriff of Essex for an 
escape was tried before Wood B., at the last Essex 
assizesi when the Defendant was connected with the 
officer by whom the escape was permitted, by a witness 
who produced the writi atld said he belonged to the 
sheriif 's ofGce ; that the writ came to the office from the 
Plaintiff's agent, marked with the bailiff's name^ and 
that he (the witness) again indorsed the bailiff's name 
on it. The writ produced bore the two indorsements. 
A verdict having been found for the Plaintiff, 

Taddy Serjt., in the last terra, had obtained a rule nisi 
to set aside this vetdict and enter a verdict for the 
Defendant, on the ground that the sheriff could only 
bis connected with the execution of the writ in ques- 
tion, by shewing that he had authorised the bailiff 
who put it in forces {Hill v» Sher^ (^ Middlesex{a) ), 
atld that in order to shew such authority, the officer 
ought to have been called^ or his warrant produced. 



Pell Serjt., contra^ contended that such authority was 
sufficiently shewn^ by the circumstance of the writ 
having been seen in the sheriff's office with the bailiff's 
name on it. 



Taddy having been heard in reply, 



(a) 7 Tavnt. 8. 



The 
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The Court thought the sheriff's authority sufficiently 
proved ; and, having referred to Fermor v. Philips (a), 
discharged the rule. 

Rule discharged. 



1821. 



Francis 

NfiAVE. 



[a) fhe Reporters have procured the following note of this case 
from a Gentleman at the bar. 



FjSRMoa t^. Philips, Esq., Sheriff of Oxfordshire. 



Action for an escape^ triied 
before Burr^ugb J^ MkUUtsex 
sittings sifUr Hilary termt 1817. 

On the writ in the former 
act^tm (which Wis prbduced to 
contiect the Defendant with his 
bailiff) were indorsed the words^ 
" Waitant to J^Idxbam, 6th iVb- 
vemieri kS i $J* Bioxbamy who 
was called, said he had delivered 
the warrant to a person who did 



on the writ was not sufficient to In an action for 
connect the sheriff with Bhx^ an escape, the 
hamt and the Plaintiff was non- writ in the 
suited. former action 

On a motion for a new trial iti beuig produced 
Easter term, 181 7, this Court bearing an in- 
held that it ought to hive been dorsement pur- 
left to the jUry to say whiether porting to re- 
Bioxhum acted under the au« cord the she- 
thority of the Defendant, the in- riff's delivery 
dorsement on the wHt being of a warrant to 
not prbdud^ it. BarfBn^h J. was prmd facie Evidence that h« JJ., and J5., on 
of opinion that the indorsement did so act. being called, 

stating that he 
had delivered the warrant to another, who did not produce it : Held^ that it ought 
td hive beeh left to the jiiry to say whether B, acted aiider die sheriff's authority. 



PococK and Another v. George Bishop of 
Lincoln and Others. 



Jufy II< 



/^ UARE impedk. The Plaintiffs, by their declar- « i do give to 

ation, claimed, through several mesne conveyances, ™y ^^^ ^' *he 

the advowson of Husbands Bosworth under Thomas vowsonofH 

Pearce^ heir of Richard Pearce (the father.) The B. in Leices* 

tershircy and 
my manor of 5^., and all my lands in Nortban^tomhire .•" Held, by three Judges 
{Park J. dissentiente)^ that this devise gave only an estate for life in the advowson 
to the son jR., though he, at the time of making the will, was incumbent of the 
living. 



pi 



ea 
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1821. plea stated, that Richard Pearce (the son) having been 
p^j^j^j^ presented by his father on the '2d September^ 1790, was 
«. incumbent of Husbands Bosworth at the time of a de- 

The Bishop of yise^ bearing date the 20th May, 1795, by which devise 
Bichard Pearce (the father) gave and disposed of all his 
worldly goods as follows : To his son Thomas the manor 
of Flamsteadf and all his lands in the parish of Rad" 
bum, and all rents that should be due at his death : but 
if no child should be born in wedlock, then he gave the 
above to his son Richard; and if he should have no 
child born in wedlock, then he gave all his lands and 
estates in the counties of Hertford and Middlesex to his 
daughter, and her heirs : the will then contained the 
following words : -*' I do give to my son Richard the 
perpetual advowson of Husbands Bosworth, in Leicester- 
shire, and my manor of Stanmck, and all my lands in 
Northamptonshire** Then followed a devise to his son 
^%achary, of all the devisor's freehold houses, and all his 
lease houses, at his death, that were no part of the 
trade; and, after other legacies, the devisor gave all his 
South Sea annuities to his son Richard, &c. The 
plea further stated, that. Richard (the father) died on the 
1 0th January, 1800, and that the son Richard took 
under the will an estate in fee in the advowson, and by 
will devised the advowson to the Defendants, their heirs 
and assigns, and that Richard the son died ;. where-* 
upon the Defendants became seised, for which reason, 
&c." Special demurrer and joinder. The question 
was, whether the devise of the perpetual advowson of 
Husbands Bosmx/rth to the son, Richard Pearce, as 
above set forth, gave an estate in fee to . the said 
Richard, 

The case was argued on a former day in this term, 
by Bosanquet Serjt. for the Plaintiffs, and Vav^han 
Serit. for the Defendants. 

Argument 
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Argument for the Plaintiffs. Richard only took an 1821. 
estate for life in the advowson. Conveyances of advow- \r~" *- 

POCOCK 

son are subject to the same rules as conveyances of land, ^. 

tithes, or common, Co, LitL 4. a., in which more than The Bishop of 
a life estate does not pass, unless words of inheritance 
are employed : but there is nothing in the word advow* 
son itself which in a deed would pass a fee, and a will 
is construed in the same manner as a deed, unless some 
intention which such a mode of construction would de- 
feat, plainly appears in the will. Davis v. Kemp, (a) 
Wildes case, {b) Bale v. Coleman, {c) No such intention 
appears on this will; as it has already been decided 
with respect to the lands and manors which are men- 
tioned in the same sentence, Doe^ dem. Cndchfield^ v. 
Pearce (rf) ; and the heir at law can only be disinherited 
by express words, Denn v. Gaslcin. [e) It is clear 
that a devise of tithes, right of common, or any incor- 
poreal hereditament, would not pass a fee, unless accom- 
panied by words of inheritance, or words equivalent 
thereto. And so it must be if the devise were simply 
of an advowson. Here, indeed, a question is raised on the 
expression " perpetual advowson ;" but the word pe^ye'^ 
tiial joined to adv&wson is only a description (y ) of the 
thing in which the devisor had an inheritance, not a 
description of his inheritance in the thing. An ad- 
vowson is not styled perpetual, because the patron has 
a fee in it, but because the order of presentation is un- 
interrupted in one person: the patron may have a fee 
where he does not enjoy the perpetual right of pre* 
sentation ; as where the advowson has gone to parceners, 
and the several patrons have a fee in their alternate 
right of presentation. So, on the other hand, the pa- 

[a) Carter^ 5, 6. on Wilhy 496. &c., where the 

\b) Rep. 16. cases on introductory words are 

(f ) 8 Vtn. Abr. Devise D. collected. 

b, ^A 7. (/) Per Bay ley J., in Doe v. 



{d) I Priccf 364. Woody iB.^J. 513, 

{e) JDoHgLjS9* See t Roberts 



tron 
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18^1. tron may limit a perpetual advowson for a term of years, 
V^~ ' " the effect of which will be to give the lessee the unin- 

POOOCK ° 

^^ terrupted right of presentation during that term. The 

The Bishop of cases on the word hereditament^ in principle, bear directly 
IMOOLN. ^^ j.jjjg point. No word of itself seems more expressly 
to point to an inheritance. Yet a devise to A. of all 
hereditaments gives him only an estate for life. Denn 
V. Mellor, '{a) Doe v. AUen. {b) If a devisor were 
to devise " his fee farm rents," without more words, 
only an estate for life would pass, aliter if he were 
to devise his rents in fee. In Loveacres v. Blight (c) the 
words, " freely to be possessed and enjoyed," were held 
to carry a fee^ because the estate was charged with pay- 
ments ; but the Court of King's Bench held, that where 
there was no charge, only an estate for life passed. 
Goodright^ dem, Drewry^ v. Barron, {d) The same 
principle applied to reversions, appears in Peiton v. 
Banks, {e) It may be urged, that, as Richard was al- 
ready incumbent, if he did not take a fee by the devise, 
be was not benefited by it ; but being only incumbent, 
and not tenant for life of the advowson, he was enabled 
by this devise to vacate and present, and so, perhaps, to 
provide for a son. 

Argument for the Defendants. The principles laid 
down and cases adduced by the other side do not apply 
to devises of incorporeal hereditaments ; more especially 
of such a nature as advowsons, which are a species of 
property mi generis^ the incidents of which differ alto- 
gether from the incidents of other real property. Thus, 
where an advowson is mortgaged or goes to the assignee 
of a bankrupt, the mortgagee or assignee cannot present. 
Mackenzie v. Robinson (y), 3 Cruise^ 39, 40. 42. In the 

(fl) 5 r. R. 58. {e) I Fern. 6$. 

\b) 8 2. R. 503. (/) 3 Atk. S59- And see 

(c) Cowp. 35 ». 1 Burros Ecel. Lawt 4th ed« 

(d) XX Bajtf %%o. p« X95. 

writ 
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writ of right of advowsons, the thing is demanded by 1821, 
the name of advowson, and no technical words of in- \, ' — 

, . . * POCOCK 

hentance are introduced. Registr. Brevium^ 29. h. ^. 

FHzherb. 30. According to Johnson and Ckmel^ the The K^op of 

meaning of advowson is jus patranatds / and jus patro^ 

nalds is the right of presenting whenever a vacancy 

occurs, that is, in pet-petuum. Any thing short of an 

advowson is only a presentation. A devise of beredita*- 

ments will pass an advowson. {a) According to Coke {b\ 

who refers to Bracton and Fleta^ advowson imports the 

whole interest. Here, too, is the term perpetiud affixed, 

which can only mean an interest in perpetutim. Bobin- 

son V. Robinson (c) ; and, according to Littleton {d\ a 

devise habendum in perpetttum will carry a fee. At all 

events, it was the devisor's intention to provide for his 

&mily, by the dispositions of his wiU; an intention 

which ought to prevail in the construction of it, and 

which cannot be satisfied, but by giving Richard a fee 

in the advowson. 

Cur. adv. vuH. 

And now, there being a difference of opinion on the 
Bench, the Judges delivered their opinions seriatim. 

Richardson J. The question upon this record is, 
whether by the devise in the will of the testator, Richard' 
Pearce^ to his son Richardy of the perpetual advowson 
of Husbands Bosworth in Leicestershire, an estate in fee 
in the advowson, or only an estate for life parsed to 
Richard Pearce the son. If the fee passed, then the 
Defendants, as the devisees of Richard Pearce, the son, 
' are entitled to the advowson : if an estate for life (mly 
passed, then the reversion of the advowson descended 

{a) Dyert 323. (c) 1 Burr. 38. 

{b) Co. l.itU 17. b. 119. a. (^) s. 586. 

to 
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1821. to JTiomas Pearce^ as the eldest son and heir of the 
Pfamc^ testator, and consequently the Plaintiffs, as claimuig 
V. under Thomas Pearccy are now entitled. 

The Bishop of I am of opinion that, by this devise, an estate for 

life only in the advowson passed to Bichard Pearce^ 
the son. 

The simple question is, whether the words <^ perpetual 
advowson" are descriptive of the thing devised, or of 
the testator's interest in that thing. I think that they 
are idescriptive only of the thing devised. 

It has been argued,^that the word advOwson imports 
a perpetual right to present, and would alone pass a 
fee : and that it is used by the testator in this extended 
sense, is said to appear the more clearly in this case by 
the epithet " perpetual." The latter part of this argu- 
ment appears to me, to be very much weakened by the 
former ; for, if the word advowson in itself imports any 
perpetuity of right, then the addition of the epithet 
" perpetual," only expresses what would otherwise have 
been implied, and carries the sense no farther. 

The fact, I think, is, that " advowson," or " per- 
petual advowson," import the same thing; both de- 
noting a right to present, not confined to one, or to 
any definite number of presentations,, but to be exer- 
xrised as often as a vacancy occurs. Such I conceive to 
be the meaning of the term " advowson," or " perpetual 
advowson :" but this does not prevent that description 
of property, like every other description of lands, tene- 
ments, and hereditaments, from being carved out into 
an estate for term of. years, for life, in tail or in fee; 
nor does it exempt it from the rule of construction 
common to all grants of real property, whether in 
deeds or in wills, namely, that by a grant of the thing 
without more, an estate for life only will pass. The 
authority of Lord Coke in his comment on the 1st 
section of Littleton is express on this subject, where, 

Uttlc" 
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Littleton having laid down the rule as applicable to ^^^\* 
landSj Lord Coke observes, that Littleton^ in that and p^T^ 
other places, putteth lands but as an example ; for that v. 

his rule extendeth to signiories, rents, advawsonsy com- The Bishop of 
mons, estovers, and other hereditaments of what kind 
or nature soever, {a) 

The only difference in this respect between deeds and 
wills is, that, in the former, technical words are necessary 
to pass an estate of inheritance; in the latter, equivalent 
words, that is, any words importing such an intention 
will suffice. But equivalent words are as necessary to 
pass the inheritance in a will, as technical words are 
in a deed: and I find no such equivalent words in 
the will. 

The testator here, after giving all his lands and 
estates in the county of Ha^ord and Middlesex^ to his 
daughter and her heirs, (using proper words to convey 
the inheritance when such was his intention) proceeds 
thus : " I do give to my son Richard, the perpetual 
advowson of Husband^ s Bos^twrth, in Leicestershire, and 
my manor of Stammck, and all my lands in Northamp^ 
tonshire^^ 

It has been properly decided by the Court of Ex- 
chequer, that, by this devise, the lands passed only for 
life: and it would be extraordinary, if, by the same 
words of devise, applied in the same sentence to two 
sorts of property, the one should pass for life and the 
other in fee. 

It has been said, that a devise of hereditaments will 
pass an advowson, which is true; but it is equally 
true that, by such a devise without more, an estate for 
life only will pass. This rule as applied to land, is. 
settled by T>eiin, dem. Moore, v. Mellor; and applies 
equally to every description of veal property, whether 

Vol. III. D cor- 
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l^Si. corporeal or incorporeal, whether capable of a constant 

^TvT enjoyment, like lands or houses, or only of an occasional 

. ^, one, like tithes or the patronage of churches or oflBces, 

Th6 BUhap 6f which can only be exercised ivhen an occasion or va- 

tBncj occurs. If a man, having lands, tithes, and 
advowsons in fee, should devise all his hereditaments 
to /. S. without more, it is clear that the land would 
pass for life only; and so also would the tithes and 
advowsons, though the devisee might die before any 
tithes should accrue, or any vacancy occur. 

One other circumstance remains to be noticed ; 
tiamely, that, at the time of making this will, the testa- 
tor's son Richard was actually the incumbent of the 
benefice ; whence it is argued that, unless the fee passed, 
the devisee could derive no benefit from the devise, and 
tiience an intention is inferred to give the fee. But this 
is not so ; for although it is true, that the devisee could 
not have sold his interest in the advowson, and then 
liave vacated the benefice by resignation in favour of 
ihe purchaser 5 yet he was empowered by this devise, 
with tie consent of the ordinary, to vacate in favour of 
a child, a relation, or a friend, for whom he might 
wish to make provision, and it appears that he actually 
did so : or a vacancy might have arisen without resigna-» 
tkm by the incumbent's attaining to other ecclesiastical 
preferment. The devise, therefore, though only for 
life, had an operation by giving to the devisee a very 
different interest in the advowson from that which he 
hiEid before, as the mere incumbent : and this is sufficient 
to satisfy the words of this devise. 

For these reasons, I am of opinion, that judgment 
must be given for the Plaintiffs. 

BuRROUGH J. The question is, whether the devisor 
has by his will devised to his son Richard the perpetual 
advowson of Husbands Eoteoorth in fee or for life. 

CHere 



[Here the le^rn^ Jud^ift stated the devi6<M in th6 wilt 1821. 
as set forth it! the pleadings.] This wiilj Ak tb the dbvi^6 "^ ^ ^ "-^ ' 
to the soli ttichard of the hiAnor of Stdt^lck Arid dl thi ^ 
devisor's lands in Northamptonshire^ has bfefdil tinder tfcte 'Tly EWi9f»ff 
consideration of the Cofcirt itf £lt:cheqtiei>« It debars 
that th^t Court t^ds of opinion, that kkhard tocrlc blily 
an eittite for life in the lands iti NtH*thamptdmMrt : the 
Ooiif't thbught that there were nb s&ttxiliary #ords iri 
the will, either in the introductory part bt elSe#he^ 
to gite the words of devise of all the devisor's larid^ in 
NorthaMptonshire any greater effect than a devise of 6ti 
estate for life to Richard. It appeared td the Cdurt ildt 
to be necessary to say in that case what interest Richard 
took in the advowson ; but it is obvious that) if Richard 
took a fee in the advowson, it might have beeti urged 
with great force, that he took a fee by the devise of the 
lands immediately follbwing. The Lord Chief Barony 
however, said (a), that the words <^ perpetual advow-* 
son" did not carry it further than " advowson t*' any 
thing short of advowson, he said, is the neitt presetit- 
ation. Strongly confirmatory of this is what is said by 
Mr. Justice Bcc^ley^ in Doe^ dem. fVoodj v. Wood, {b) In 
that case the devise was to Henry Wood of << all the rest 
of the devisor's farms, lands, tenements^ and buildingSi 
and the perpetual advowson of Rusper rectory, to be k^t 
in the fiuhily and name of the Woods as long as can be/^ 
The Conrt held, in that case, that the words << to be 
kept, &C." gave a fee, but Mr. Justice Bayley said, << thei 
former part of the devise of all his farms, lands, telie-* 
mentS) and buildings, would not give more than an 
estate for life. Nor would the wonds " perpetual ad- 
vowson" carry it any farther ; for the word " perpetual" 
applies only to the description of the property, and, not 

D 2 to 
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1821. to the quantum of interest, which the devisee takes 
in it" Nothing is said to the contrary of this, 
either by Lord EUenbarough^ Mr. Justice Abbott, or Mr. 
The Bkhop of Justice Holroyd. 
LqiooIiK. Xhis brings it to the dry question of, what is the 
effect of the words of devise of the perpetual advowson 
in this will ? In support of the idea of its carrying a 
fe^ it has been stated, that, in a writ of right of advow- 
son, it is demanded in the writ by the name of ^' ad- 
vowson." When the purpose of the writ and of the 
count in the writ are considered, it seems to me to 
prove the contrary. By the writ the demandant de- 
mands the thing as " manor," " messuage," " land," 
•' advowson," &c. without adverting to the extent of 
his interest; the count on the writ of right invariably 
states a seisin in fee in the demandant, or some other 
under whom he derives his title in the thing sought 
to be recovered, after stating the writ which demands 
the thing in general ; and as Co. LitL (a) << of an advow- 
son and such like he shall plead" what is in the count, 
•* that he is seised de advocatione ui de Jeodo et jfure^^ 
An advowson being an incorporeal hereditament, the 
demandant cannot say he was seised de feodo et jure i 
but he must say, ut de feodo et jure, a similitudlnary 
expression. In 1 GibsorCs Cod. TbS. s, 5. it is said, that 
'* an advowson, being an inheritance incorporeal, and not 
lying in manual occupation, cannot pass by livery, but 
maybe granted by deed or by will, either for the inherit- 
ance, or for the right of one or more turns, or for as many 
as shall happen within a time limited." It has been often 
said of the author of this book, that he was a good 
common lawyer. I think it must be inferred, that he 
meant that a mere devise of an advowson would not 
pass the incorporeal inheritance in it. In 2 Blackst, 
Com. (6) it is said, that an advowson is an incorporeal 

(a) X7« ^. {h) Book %. €k 3« X* 

heredi- 



m THE Second Year op GEOt IV. 37 

hereditament. So says Bishop Gibson in substance. l^^I* 
Now a devise of devisor's hereditaments will pass an ^ooock 
advowson, Co. Litt. (a), where it is said, that " heredita- v. 

ment" is the largest word of all in that kind ; for what- ^^^ ^"^P ^ 
soever may be inherited is an hereditament, be it cor* 
poreal or incorporeal, real or personal, or mixt.'* 

In JDoey dem. Small arid Others^ v. AU€n{Jb\ Lord 
Kenyon says, " The next point arises on the word 
* hereditaments ;' and I am astonished that any doubt 
should have been entertained about that. It is not so 
strong a word as 'tenement;' it is merely a descrip- 
tion of the thing itself, and not of the quality of it." 
His lordship was of the same opinion in Docj denu 
Palmer v. Richards* {c) What he says as to the doubt 
arose from what was said in that case by Mr. Justice 
Askurst and Mr. Justice Grose. Lord Kenyon was for- 
tified in his opinion by what was said by Lord Chief 
Justice TreWTj in HopeaoeU v. AcJcland. {d) Thus then 
the word '^ hereditament" in a devise will pass an ad- 
vowson, but it will not, without more, pass a fee : could 
it then pass a fee in an advowson, within which it is 
comprehended ? No — why is this ? because it is a de- 
scription of the thing, and not of the quality of the 
thing; this accords entirely vidth what Mr. Justice Bay^ 
ley says in Doe^ dem. Woodj v. Wood. 

It is a settled rule in the construction of wills, that 
there must either be words of limitation to pass a fee^ 
or expressions having the same effect. Words denot- 
ing the entire interest in the thing devised, will pass 
a fee as well as the word estate, or a charge on the thing 
by which the devisee may be a loser, if a fee does not 
pass. This was the ca$e (amongst many others) of Doe^ 
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1 8* I • de^0 Piilmr^ \% Bicha^^s* Th«^e the wards wer# of a de- 
^ \m^vjm£ yj^^ pj* ^i ^^ ^\^^ ^.^^f r(9»idue5 and reipainder of my 

^.. nae99M;9g^9 lands, tcpeinpntSy bQreditameqtSjgoodi^y chat- 

'A«BiAopil^ tfilsy j|n4 pcr^qal estate wh^ts^oever, ipy legacies and 
^^^^^^^^* fiw^^l e^pej)pe« being thereout paid,-' 

The fmp^e of this will does npt require that a fee 
fi^^puld p^ss* The circuTDstance that the devisee wa9 a 
%gu^ iStnd incumbent at the tim^i doe» not require it; for 
^ \^%^6^i fli4 pA^» ftp4 he has, in &ct, ha4 w oppor- 
t)inity of receiving th^it benefit bjr presenting appther on 
liim p^n r^sigjjation, 

ft ^pp/?^r^ that, in owe part of the wilh, tb^ deviii«f 
1)^^ use4 vv^curds pf limitation in the devise to th^ daugh* 

tfS( ^4 her heirs, 

TJ^g hj9ir ^X laur ijs no( to be disinherited but by wpyds 
of |imi^tip{^ ^orfls |antainount» Qr peces^sary impUo^- 
fion, tq be collected from the whole of the will. 

\ji thw case, ii> xaif jiid^fm^, there is pp ground fw 
hpldiflg th^ Jffifhqr(l^ the son, took mpre than an estate 
fef life, I therefore think the judgme^^t must be for the 
|?laintj^t 

« 

Park J. Thopgh I Jjave the misfqrtune to difFer 
from my tw lea,rned Prothers, who have pjrepeded, and 
I believe, also, from the Lord Chief Justice, whp is to 
follow roe in the argument; yet I shall qp|; fqej it ne- 
cessary in stating the grounds of my ppinioq to do so 
at any great length. 

The words of the will of J^ichqrd Pearce^ who died 
in U)e year 1800, have begn so often stated, tliat I sha^ 
not think it my duty to repeat them, the only qtiestion 
beip^ whether the devise of the perpptijal advowsqn of 
the church of Husbands Bosworfk to his son Richard be 
a devise in fee or for life only. 

In my view of thjp case^ H is not necessary to discuss 
the exact meaning of the word " advowson j" whe- 
ther 
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tber ^?p w termni, it would, in a deed, carry the whole 18?1. 

interest in fee: and whether, if less than the whole is w ' '* 

Pococic 
intended to be conveyed (as Jess than the wbol^ clearly v. 

may be carved out by the person seised of the whole), The Bl^^ of 
ther^ should not be words of restriction, sucli as in tail, ^ ^^???' 
for life, for ye^rs, or the next, pr the ne^ict t\vo avoid- 
ances, indicatLv<9 of that intention. 

If one Ipokeii to the origin of advowson$, one would, 
have supposed that this was so : hpcause according 
to J^ord Coke (a), " advowson is so palledj^ because the. 
right of presentivg to the churph wa§ first gained by 
snch as were founders, benefactors^ or niaintainers of 
th^ church." — ^< They were, also, called jpatroni^ and, 
thereupon, the advqwsop is caO,edju$ patrpnafus. And in 
on^ word, c^dyowsfon of a church is t^e right of present- 
ation or collation to the c)iurchf'' 

Th^ Ju$ patramttkt according tp the explon^tion here 
given, h the jsame as q.dvomon >• and, purely, the jys jmz- 
trmatusy unless \\ ha^ restrictive wojds, one should have . 
supposed, as an unlettered person, embraced the whole* 
and could never mean the next avoidance : ^nd, in com- 
mon parl^jice^ I am sure it does so. 

But, ^8 I said befor^ it is not necessary for me to give 
an ppinion upq^g^ (t)^ (jpestion y^rh^at that word must be 
tsiken to m^^ in a deed» wh^rg no words of inheritance 
ar^ addefl. I sh^U assume that Lord Coke is right ^ 
when, in page ^. a. of the first Institute, he says, that 
advo^sons are one of those things, which must have 
words of inheritance added to them, according to the 
first section of Juittleton^ to make them an estate in f<^ 
simple. But he is here speaking only, and Littleton 
before him, is only speaking of the necessity of words of 
inheritance in his purchase^ as Littleton calls i^ tlll|t ^ 
in his deed. 

{a) Co, Lift. 1x9. ^# 

D4 Jam 
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16Si« I &ni also wiDing to admit, as not affecting my view 

^ "■»  ^ of the argument, that, if words of inheritance are omit- 
"^^ ted in a deed, the word ** perpetual" prefixed to ** ad- 
Tbe^diopof vamon** will not carry it further, for that may not be 
LmcoLK* jjg import in l^al acceptance; and, in this respect, 
Lord Chief Baron Thompson must be understood, when 
he says any thing short of advowson is the next present- 
ation, a phrase^ (however, which, by those who contend 
that the word advowison carries the whole, may be sup- 
posed to &vour their interpretation. Mr. Justice Bay" 
ley, also, supposes the word ^* perpetual" to be descrip- 
tive of the property, and not to be applicable to the 
quantum of interest which the devisee takes in it : a pro- 
position, however, to which, in its extent, and as used 
by a testator in disposing of his property, I cannot, with 
all due deference to my learned Brother, who is made 
by the reporter so to express himself, faUy subscribe. 

Having made these admissions on my part, it must 
now be admitted to me, on the other, that many words, 
which will not carry a fee in a deed, will carry it in 
a will, if the words used in the devise can be shewn to 
be sufficient to indicate that intention in the testator. 

In the case last referred to, of Doe dem. Wood v. 
Wood, the words " perpetual advowson" were held 
to carry a fee, such being clearly the intention of the 
testator. Let me not be supposed to quote this case, for 
the purpose of saying, that any words, to be found in 
this will of Mr. Pearce, are half so strong as the words 
used in the case of Doe v. Wood. I only quote it to 
show the principle, that, under circumstances, " advow- 
son" in a will will pass the fee. 

As little, I presume, can it be contended, (although 
this devise of the advowson is found in the same sen-* 
tence with a devise of " all his lands in Northampton^ 
shire^* which latter part of the sentence has been held 
not to carry the fee in those lands,) that, therefore, 

this 
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this devise of the advowson cannot confer the absolute 1S21. 
interest on the devisee. Lord Chief Baron Thompson has 
expressly declared the contrary in this very case ; for 
his Lordship, in delivering the judgment of the Court, The Bishop of 
says, " even admitting that the words were sufficient for 
passing a fee, as to this part of the devise respecting 
the advowson, we are of opinion, that it would not ne- 
cessarily follow therefrom that a fee also passed in the 
premises for which the present ejectment is brought." 

His Lordship founded himself on the case of Pake ▼. 
The Archbishop of Canterbury (a), in which the Lord 
Chancellor said, ^' that where a man devised his farm 
and lands at Boyston to Henry Taylor^ his heirs and 
assigns for ever, and also I give and bequeath to the 
said Henry Taylor my fiurm and manor of Eythome 
Courty^ the devisee only took an estate for life in the 
latter devise : although, in the same sentence, he took 
an estate in fee ; and although the two bequests were 

united by the words <^ and also." 

Then it seems to me^ that we are to look at the whole 

of this case together on the face of the will, and on the 
facts admitted by the pleadings. The introductory words 
of the will show that the devisor meant to dispose of every 
thing, and that whatever he devised, he meant to give 
absolutely : " I, Richard. Pearce^ do give and dispose of 
all my worldly goods it has pleased God to bless me 
witi as follows." Now I admit that very strong intro- 
ductory words have never been construed by themselves 
to carry a fee, and that the importance of the intro- 
ductory clause, as manifesting an intention of complete 
and ultimate disposition, has been gradually declining 
in our courts : yet both Lord Kenyon and Lord Ellen- 
borough admit them to have some weight where the in- 
tention of the testator is doubtful, and where there are 

{jei) Z4 Fes* 364. 

other 
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other yford^ in the will to carry the intention into effect, 
\jOrd EUer^mough^t in Doe (lem^ Bate^ v, Clmfion (a), si^ys, 
" This cQnstryction may be considered ^s in a degree 
Jl^ ^fepR Pf aided by the introductory words of the will respecting 
. W^ • ijig vTQrldly and tejpporal estate, which ^re allowed to 
have som^ weight iq cases where the intent of the test- 
^or is dQubtful| and where there are other words in the 
^\ to c^rry his intept intq effect." And Lord Kenyon 
had s^id, that though such words wp^ld not of them- 
selves bavp carried tb^ fpe, yet th^y will hav^ same eflFect 
\XK the construction of the subseqvi^nt devises, 

J« l)oe^ Lessee qf Jfalh ¥. Longlands^ (fi), Lord jRh 
h^orough says, f ^ Very little iqferj^nce pf intention can 
b^ d^^wn from ip^r^ fo|rmal words of introduction : 
^^P.Hg[^ ^e i^ertainlij JiT^^ them in some cases called^ in aid 
tQ ^hqw that «. man did not me^n to die intestate asi 
tg ^ny part of bis property :" and bis Lordship ^dds, 
^b^t I ^dmif: wj^^J^ens the fprc^ of his preceding observ- 
ations, ^^ and the making a will ^t aU niay also b^ used 
as ^prc^ing s^ch an inference." 

Pp:sy^ypr> I think no man can doubt, that Jtichard 
Pfiarce did 0«t ipean to die intestate, and that is all the 
bgpefit wblch I claim for my aygume^tj from these words, 
Xbfil^ he gives " to my son Richard the perpetual ad- 
VQ^son of Husbands Boswortb^ in Liec^^tershire." Now, 
tbougb in a d^pd I have admitted, that <"• perpetual" 
prefixed will carry " fidvowson" no further than the word 
itseif will dp, ypt, wbpn the expression is used in a will 
made by a man ignorant of the law, (those words in com- 
mpn parlance being constantly used to express the ab- 
solute interest in iIiqJus patronatusp] it surely may be con- 
sidered, as showing the testator'? intention to give every 
thing he had in this property, and that he contemplated 



(«) 8 East, 141. (If) 14 £astf 370. 



per- 



IN THK gpCQNp YpAH op GEQv ly. 4J. 

a perpeluitif^ asf if he had said, f^ me^njng to dispose of ^821. 
all iny worldly goods, I give the perpetual advowspn^ PncnOT 
now bi^longipg to rae, to my ^pn Richard^ that is, all „. * 

that I bavp in that advowso^." The Bishpp of 

mi 1 / 1 11 1. 1 . Lincoln. 

1 h^ j^ords are, :• tjip perpetual advowson ; that is, 

the ^dvpvspn whipb is ^n entirp or abpoli^fe advpwson. 

Ffom tbi^ will it appears that }ie was providing for 
aU bis children much mpre thau fpr their lives : but, 
except the So^Uh Sea anniiities, if he gives only an e3tate 
fop |ife Jji thisi ^4yow§pn and mano^ of Stanwick^ and all 
lands in Northamptonshire^ (in which latter place it has 
b^en deci^^d th^ devig^ tqpk qply for life,) Ricl^qrd 
tjip spp ^'Oljld the)i hav^ np provision beyond his life, 
as. bi$ Qther brp^ers an^ sjster have. 

[Qi^t the $trong point pf thi3 pase, as it stri)^es me, and 
YfJ^^t I cannpt answer satisf^ptprily to piy own mind in 
^py o^bj^l' yy^y tj^aij by giving Richard the son this ^^- 
VjQ^spp \^ fee, is the fact stated iil^ ^n^ ^4!^jtied by these 
pleadings. The will \r\ quesitipn was piade jn the year 
1795, devising thi$ adyowspn (as it is contended for life 
pnly) tp 9. pian >yhp liad been in possessipn of it five 
yparg l:)efpr(?| yj?, in 179Dj and was deriving every bene- 
ficialfimt from it, which he could enjoy; and which he 
must pon^inup tp deriy^, as Ippg as he lived, unless he 
resigned it, or was promoted to some station incom- 
patible with it, which latter cases are the only possible 
pnes ip which he could have even the power of benefit- 
ii^g ^ friend. I cannot conceive it possible that the father 
should devise to him that which he then, and for five 
years, had beneficially enjoy ec^ and which, but for his 
own voluntary act, he must continue to enjoy during 
his life; and, therefore, could never exercise his jtis 
patroiiatiis. I cannot conceive that the father could have 
intended to devise him nothing at all, or worse than 
nothing. Nor can I suppose the father to have acted 
uppn the remote contingency of his son's preferment : • 

femote 
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1321. remote to him it was, for (if it existed before this clergy- 

* '^' '- ^ man died) it never existed in his father's life-time. The 
"Pqcock. 
^ s son was incumbent five years before the will, and the 

The Bishop of father lived five years after making it, till 1800, and yet 
LiNOour. jjeve|. saw his son any thing but rector of Husbands 
BosnoortL But, even if he should vacate on promotion, 
the father gave him nothing but what I admit to be a 
great moral pleasure, that of advancing a friend ; for he 
could not sell a turn or avoidance; which turn or avoid- 
ance, when he sold it, he knows he should himself im- 
mediately create. 

But, if he resigned, it is said, he might present; — true^ 
but then he would gain a loss : for then, to exercise his 
right of patronage, he must resign an income of 300^., 
4OO/.9 or 500/. a-year, or whatever the amount might 
be. If ill-health, or any cause of that nature, should 
oblige him to resign, I admit It to be a satis&ction to 
present a friend ; but it would not then be a gift of pe- 
cuniary value. Whereas if it was an advowson in Jee 
or perpetual^ it was a provision for this gentleman and 
his fiunily, by enabling him to carve out a provision for 
one of his sons, or, by selling the advowson, which he 
would then have a right to do; and thus, by giving 
him an inheritance, putting him on a footing with his 
brothers and sister. 

Under these circumstances, I am of opinion Bichard 
Pearce took this advowson in fee under his father's will ; 
and, consequently, that there ought, in my view of tlie 
case, to be judgment for the Defendants, 

Dallas C. J. I am of opinion that, by the words in 
this will, an estate for life only passes. It is admit- 
ted that in a deed this would be clear ; nor is it con- 
tended, that the addition of " perpetual" would carry 
it further than the word " advowson" only. To this 
^8o tl^e opinions given both in the Exchequer and in 

the 
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the King's Bench, dhrectly go. What, then, is there 1821. 
in a will to justify a different construction, and to con- ^ ^"^^ 

POCOCK 

vert into a fee that which in a deed would be clearly but ^^ 

an estate for life ? In general, the rule of construction The Bishop-rf 

must be the same, unless in the will itself there be found -WNColn. 

something to vary it. And this narrows the case to 

the consideration of the particular will,^ and to the effect 

of th€ words to be found in it, having reference to the 

subject-matter. 

And, here, the argument must turn upon the rule 
applicable to all cases of this description, viz. the .ques- 
tion of intention as to be collected from the whole will. 
Now, as to the question of intention, the leading rule 
laid down in the books is this, that, to carry the inhe- 
ritance, the intention must be disclosed, either by ex- 
press words or clear implication. A doubtful intent 
will not be sufficient to disinherit the heir at law. I 
am of opinion, that, in this case, a clear intent to 
pass an estate of inheritance does not appear ; and, 
therefore, that, even if the intent were doubtful, such 
estate would not pass. One leading rule to be found 
in the books is, that the construction of wills shall be 
made according to the rules of the common law in 
respect to estates limited or created by deed, unless 
there be something clearly to be collected from the 
will itself, disclosing a different intention. And this is 
stated and frequently referred to as a safe and funda- 
mental rule. In one of the reported cases, it is laid 
down in these terms : " The intent which ought to 
govern must be a certain and manifest intent, aYid not 
an arbitrary one ; it must be according as it appears 
upon the will, and according to the known rules of 
law ; it is not to be left to a latitude, and as it may be 
guessed at.'* 

This being premised, I come to the will in question* 
And^ first, it is agreed, that no aid can be derived from 

the 
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1881. the generality of the introductory words, for they Would 

p " equally apply to lands, and the lands are devised gene- 

,;. rally, and in these it is admitted, that the devisee takes 

th^ Bishop of an estate for life only. It is, also, admitted that no aid 

is to be .derived from the probability of the testator not 
meaning to die intestate. Generally speaking, this would 
more or less apply to every case of partial intestacy ; 
and, no doubt, in many of such cases, the probability is, 
that the effect given to the will is contrary to the intent 
of the testator. In the nature of things, a man is gene- 
rally glad to give what he means to bestow by express 
words^ and not (if I may so express it) sullenly to leave 
it to the silent operation of the law. If not in a ma- 
jority of wills, yet, certainly in a great number, the con- 
struction is contrary to the probable intent. " Most 
people," said Lord Mansfield, " when they give their 
land, probably meant to give it absolutely, as they would 
give personal property, a horse, or a piece of plate," 
And to this observation, adopting it himself Lord 
Keryon has more than once expressly referred. On 
what special grounds then does this case stand ? A dis- 
tinction was attempted at the bar, from the nature of 
the property itself. An advowson was said to be ati in** 
corporeal hereditament^ differing from land ; and cer- 
tainly it does^ in itself, differ from land; but it does 
not differ from land as to the rules of law, by which it 
is to pass in a will or in a deed. As to a deed, I have 
already said, it stands on the same footing, and this is 
agreed. Now, taken as an incorporeal hereditament, 
what is the effect ? It operates as a description of the 
thing, not denoting the quantity of interest given, and» 
therefore, ranges under the general rule. In Hopetcell 
V. Acklandf Lord Trevor said, " the word * heredita- 
* ment' cannot be taken to denote the measure or quantity 
of estate, because it has a proper meaning and extends to 
annuities, advowsons in gross^ &c* which are not com- 
prised 
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prised by the words lands and tenements." (a) And, iri 1821. 
Canning v. Canning (J), it was said by the Master Crf the ^ ' "i 

•w* 11 1 ■» » JrOGOCK 

Rolls, that the law was settled in the case of Hopewell v. 4,, 

Ackland^ that a fee will not pass by the word hereditament. The Bithop of 

An advowson, therefore, as an incorporeal her^ditfi^ 
ment, will no more pass the fee by a devise of it as ad- 
vowson in a will, than by a grant of it in a deed, 
" Advowson," or " perpfetilal advowson," apply, there- 
fore, as descriptive of the thing devised, not as de- 
noting the quantity of interest which the devisee is to 
take. And, whether it be in a deed or in a will, there 
is no difference whatever ; the terms themselves aloihe 
being considered. The remaining part only is that 
which weighs with my Brother Park; and, without 
going in detail into this part of the subject, after what he 
has already said, but referring to the observations of my 
Brothers Park and Richardson^ I will only say that, 
even allowing this view of the subject to be entitled to 
weight, still it only involves, as it appears to me, matter of 
conjecture more or less doubtful ; and, at all events, not 
denoting that clear and manifest intent, which, on the 
known and admitted principles of law, can alone give 
to words in a will a different construction from what 
they would receive in a deed. 

The rule, therefore, I think, must prevail, independ* 
ently of other grounds, namely, that construction of 
wills shall be made according to estates at common law 
by deed, unless there be something in the intent of the 
will appearing to the contrary. Into this, therefore, the 
subject seems to me to resolve itself. And, even if I 
could admit it to be in a degree probable, that the tes- 
tator might intend to give an estate in fee, I must 
apply the principle, so often applied in cases of this de* 
scription, " Voluit sed non dixit ,♦" and, not having said 
so, I cannot, on any conjecture of my own, say so for 

(a) I Salk% a39« {b)Moskljt Rep. 24a* 

him. 
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12SI. him* I beg, however, to be considered as not forming 

p*' any conjecture as to probability one way or the other, 

9. but as deciding the case, as far as my opinion goes, on 

The Bishop of the principles stated, and by which, I think, it ought 

to be governed. 

Judgment for the Plaintiffs. 
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CoATEs and Others v. Perry and Others. 

A conveyance 

by dcbtort to A X the trial of this cause, before Park J., at the last 

trustees, in JTx. . 

trust to sen, Hereford assizes, a deed of which the following is 

and with the ^^ abstract, was tendered in evidence, stamped with a 

dkS^er common deed^tamp, and it was contended for the De- 

^rjt, debts fendants, that it should have been stamped with an ad 

tr^^^ tben "^^^^ stamp, under the 55 Geo, 3. (a) Park J, was 

debts due to of opinion that the deed was duly stamped, and the 

other creditors, -^^ fo^^d a verdict for the Plaintiffi. 

with a result" 

ing trust for By indenture, dated the 24th March^ 1820, made 

the original between Ann Preece^ widow, Edward^ Thpnias, Charles^ 
not require an ^'^^ George Preece^ of the one part, and Mark Poyntz 
ad valorem MottheoDS^ Benjamin Coates, and Thomas Whiter creditors 

sump, as upon ^^^ trustees named on behalf of themselves and other 

a sale or moit« 

gage under the creditors of the said Ann^ Edward^ Thomas^ Charles^ 

5S Geo. 3. and George Preece^ of the other part ; after reciting that 
Aiee JudgM -^^9 Edward, Thomas, and George Preece, were indebted 
{Dallas C.J. to the said M, P. Matthews, the said B. Coates and the 
absente.) g^^ ^j^^ White respectively, in certain sums of money, 

making together the sum of 2,220/, Ms. Sd., and to va« 
rious other persons, in several sums of money, and had 
agreed to assign all their personal estate and effects to 
the said itf. P. Matthews, B. Coates, and T White, in 
trust, to pay and satisfy the same in the manner there- 
inafter expressed, in consideration of IO5; a-piece, they 

{a) <• zS4« icM* part u 

the 
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the said A, £., T., and G Preece^ granted, bargained, 1821. 
sold, assigned, transferred, and set over unto- the said 
M. P. M., B. C, and T. W., " All that the live stock, 
and the crops of corn, grass, hay, straw, hops, and fruit, 
now growing or to grow ; implements of husbandry ; 
household goods, and furniture, plate, linen, and china; 
book and other debts, bonds, notes, bills, and securities ; 
and all and singular other the personal estate, property, 
and efiects of what nature or kind soever or whereso- 
ever, of or belonging, or due or owing to them the 
said A,f £., T., C., and G. Preecey or any or either of 
them,'' to hold to them the said M. P. ilf., B. C, 
and r. W.y their executors, administrators, and assigns, 
wholly and absolutely, as and for their own proper 
goods, chattels, and effects ; upon trust, that the said 
trustees should, without any further consent, authority, 
or concurrence of the said PreeceSf or their executors or 
administrators, immediately upon the execution of the 
said deed, or at any time or times thereafter, when and 
as they should think fit, sell and dispose of, either by pri- 
vate contract or public auction, either together or in sepa- 
rate parcels, and at one time or different times, as they 
ishould think best, all and singular the said crops, goods, 
and effects, and get in and receive the deb^^nd mo- 
nies, and other the personal estate and effecWherein- 
before assigned, and should stand possessed of the 
money produced by such sale, and of the personal 
estate, upon trust, in the first place, to reimburse them- 
selves respectively all expences incurred in preparing 
and executing the said deed or relation thereto, and 
then in payment and satisfaction of all legal rents, taxes, 
and duties, and salaries and wages to clerks, servants, 
and agents, and also all expenses of the sale of the 
trust, and upon trust to pay and satisfy the said sum of 
2220/. 11 5. 8d., with interest, after the rate of 51. per 
cent, per annum, fi*om the date thereof, and to pay and 
apply all the residue of the said monies, in payment and 
VpL. III. E satis. 
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****• . «lH§ftctl8n 6f tHfc i^vef al ^\iet debts and demfeds feWnl 
y^ the feaia Pr^^c^i to stith of hiS, her, bt thetr rlS: 
l^fefclive cr^itob, tir their respecU^ fexecutd^S, aBtdl- 
tifStl^atBh, jldrtnefs, dr Assighfej rfet^Ablfe iM iA piU^ 
li&fMah id the ^itiHliHt bf the debts dwin^ 16 ttieiii 
rfe^ti^fely^ Without any ipKority ot prblfetfehbb of liS^j 
bhe df fhdte of thfenl fco the dthei^ of o'tMfefs of Ihetii ; 
iAA iVthr such psfftimi then, in trus^, lH pftjr the ^liK 
plffi to thS iaid Pr^^^r^, to ihd for his aiid their d\hl 
tJSfe atid bettefifc Poi^fer td the tril^tfefe^, dut of the firSt 
oV any oth&r tHohies wHibd iiii^t come to their hands, 
to satisfy any ekecQtidn di* exietit against the persotl dr 
01*dp^Hy bf the skid P^ces. The deed also contaitil&d 
the iikual power of ^tlofhey, to ehdbl^ the thistees ib 
^ ih the lierstftialty, and a cbVenant 6h Ihe pdit bf 
the PH^e^s^ td hiatiag^, ^ork^ atld btiliivat^ the l^ndb, 
^dtltid^^ iind |irkni§es ih their jf^bsl^iiibn Bt occUpatloh, 
iii m be^t rhknuibj MA sd^ and [ilaht the sahib VHth 
prB^ifei* 6orh^ s'^eds^ dr gi'ain, which ihi^t be deeih^ 
hibst advis^b)^ fdf th^ benefit bf th^ breditdr^, for hnd 
tipbh thfe ti-nits ^itpire^sed iH thb deed. 

iJehs Sbrj^ailt hrdvihgj oh a former day^ obtained a 
i-Ule nisiM dist as^lde thig t&rdi^t, ftiid enbt a hoti&uit &n 
tbfe ghjdhds iirged at the tk>iftl, 

f^n^Aafi Seijt, who sUbSlequently SiheWed cause agaitiSt 
th§ 1-ull^, argued, that k staiilp, as on a sal<^, bduld not 
be iiece^sary, bi^cf^iisie the de^d was tiot made Upbti ah 
Actual sale of the prdpehy, but only cdhVeyed it tb 
trusttes, fbr the [Ihrposl^ of sale^ and that a mdirtgagb 
i^tfithp Would be itiapplicabl^ ; because, though the con- 
Veyahbe wiis fof th^ payment of the trustees in the ISrst 
inlklaiicej yet kll the creditors were ultimately tb obtain 
{payment*, so thkt the de^ fell within the exceptidn at 
iUe kM df Ihs chm^ unti^t th^ wdM MbRTO^AUE, in 
iHGibi 8. e. 184.^ Sdi^. part 1. 
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ir^ In ihppdtt bf Hie rhle, Urgefl} ffiat tfigBfe^d iSli. . 
iSrgs Stib^taiiiiallj^ a ti-ah^fer tf{)dn sdle; rffea; iftdtefofe, "^^^ 
6Hght lb brfvfe had an rfd: mldrBi ktirttp ; c^h if ^ tffcs 
cSnfeldei-KlHi HieKWBfS afk nibrtgli^^, tHat It flifl riril ffill 
mmm the lificgptioVi !H tW rfSl&r^; bfeSSttse 11 «?aS ifeit 
tUe Behcet ar tK^ tttijf^^^ ^licl hbt df ffi^ bH«ai!6fS ^ 
Hft^llyi whd iVodW be left UhpM- if tB8 e^Ste li^ 
fole did am prMa^ imk\eht M ikiUty the tFd$t^. 

c?/;-; m. mt. 

AbdtlGfw, 

PAftlt Ji ddiver^d the Jlid^ttll»iit bf tHfc CStJft; ^ 
This ia^e t&tife bfefoFe tbfe ddu^t iipofi rf ftidliorf to «k*F«i 
tidii&tiit. The tMb xVd^ tri^d b^fUrSf fhd kt th^ }S«^t ast^lzgi 
fb^ thd ebiiiity bf HetSfbf-di dM H ^refdicl ^is fbilhd f^^ 
the Pildniifl!^ ^Ith trif ap^rdbatibfi; Onh of tl!« ^d^^ 
tl^s heM€ hie dt th^ aSsi^i^if w&^ MA the Bhlj^' ^ 
}ib# before the C&brt tiptW the tltOtidh k^ iflihfhei HHi 
ifeed Uttder Whitjh tftt^ PltfliitiflS dlainl the prbp^rtj^i mi 
atlljr dtalbfijJedi 

Thld ttm w^d diftied th6 otligi^ Sajr iii tfae m^iB W 
tftft libl-d Chief Joittte ,^ ^iiirf ifijr Bi^Bthdl^ iM itifiWi 
p6iipdtiiiA thfe giving ovtt ofSnibriS dt the titfee bt IK 
ttrgiitrifentj tiot from rfdy ddubt wfe etilfelftgitted} BBt W 
eituse s£ (|iiei&ilotl of the sathi^ natUt-g ]fl fhe Shiitg c8ti$&, 
thfe i^l-UeS ijtily beltig fever^, beihg det)eiiai«g ifl fflfe 
GWitft bf Kifig's Beh6h, ^e ^ii^h^ to cbffife to Hie JSfilfe 
dbtfdtiiioft ivith that Cburt. I hdve ftdf W^afd whaHSf 
thdt eM%e hA^ been before the Cbtitt j ^hHi thei-eMl^- 
#K feftri <id Ibngfet del^Jr biir jtidgAeiitJ 

TKis (][iSi^^i^ depends 6H tH6 hB Gh). 3. b. iS^: 

i&A^^/. ^ar^ 1 ., and it is admitted, that, if the deed is to 

)e cofhsidered as a common deed, under the description 

In the scbednle of the statute of " a deed sf wry Bidfl 

£ 2 expressly 
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1821. expressly exempted from all stamp duty" (a), it has been 
duly stamped. But it is said, it must have an ad valorem 
stamp, for that this case is to be brought under the 
words in the schedule, ^^ Conveyance, whether grant, 
disposition, lease, assignment, transfer, release, renunci- 
ation of any other kind or description whatsoever, upon the 
sale of any lands, tenements, rents, annuities, or other 
property, real or personal, heritable or moveable, or of 
any right, title, interest, or claim in, to, out of, or upon 
any lands, tenements, rents, annuities, or other pro- 
perty, that is to say, for and in respect of the principal 
or only deed, instrument, or writing, whereby the lands 
or other things sold shall be granted, leased, assigned, 
transferred, released, renounced, or otherwise conveyed 
to or vested in the purchaser or purchasers.^* But we are 
of opinion that the deed in question does not fall under 
this section of the act ; for the words which I have em- 
phatically mentioned, clearly shew this clause to have 
been intended ta operate upon actual sales between 
vendor and vendee. Now, the deed in question is no 
sale of the property to Coates and others, it is a deed, 
appointing them trustees to sell and to distribute the 
produce of the money in the manner therein mentioned; 
and the duty required to be paid in all the cases under 
this word conveyance in the statute, is, " when the pur- 
chase or consideration money therein or thereupon ex^ 
pressed shall amount to, &c.," evidently shewing that 
what was meant by the legislature was an immediate 
money consideration expressed. (6) Now here, the con- 
sideration expressed is 10s. ; but, then, it is argued to be 
a conveyance (under the word mortgage in the schedule) 
liable to an ad valorem duty, under these words, '^ any 

(ii) SeJbed. part z. tit. Deed, money is to be tnily expressed 

(h) And see in Scbed. part z. and set forth in words at lengthy 

iit. Convey ancey p. S^A' o£ Raitb^ in or upon every such principal 

b/s edit., the following ** Note, or only deed, or instrument of 

-— The purchase or consideration conveyance.'' 

convey- 
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conveyance of any lands, estate, or property whatsoever, 1821. 
in trust, to be sold, or otherwise converted into money, 
which shall be intended only as a security, and shall be 
redeemable before the sale or other disposal thereol^ 
either by express stipulation or otherwise;" and, if the 
clause had stopped where the words printed in italics 
begin, this deed would have fallen within that descrip- 
tion : but the clause goes on, " except where such con^ 
veyance shall be made for the benefit of creditors generally/* 
If this deed was so made, then it falls within the ex- 
ception, and the stamp imposed upon it was quite suf- 
ficient ; we must look at the deed itself, for the purpose 
of ascertaining this. [Here the learned Judge read the 
trusts of the deed.] Now it is very true, that the primary 
object was the payment of the trustees, but there was 
also a trust, after they were satisfied, to pay all the 
other creditors, with a resulting trust for the original 
debtors. The payment of the creditors generally was 
therefore in contemplation at the time; that was the 
object ; and we therefore think this case falls within the 
exception which I have last read. 

To hold the contrary would be a very harsh con- 4 
struction, and would very much injure all insolvent 
estates, where deeds of this sort are deemed adviseable, 
as they would have a double ad valorem duty to pay 
before any benefit could be derived to the creditors 
firom the property ; one, immediately upon the original 
conveyance from the debtor, and the other, as soon as 
the trustee sold, for the purpose of executing the trust, 
when there is no doubt, the ad valorem duty must be •• 
duly paid. 

Every deed of this sort has its own peculiar properties, 
depending upon the arrangements made in each par- 
ticular case. Here, undoubtedly, the first object was 
the payment of the debts of the trustees; but the ge-» 
neml object was the payment of the creditors generally; 

E 3 an4 
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aad we arc tbcrpfore of opinion this rule ought to b9 
idjscharged. 

Rule disdiar^d. 



' « ^ A r. ft V ^ 



Ju/jf 10. 



In an action 
on the case in 
3,R, against 
ten Defend- 
antSy as pro- 
prietors of a 
coachy for in- 
juries sustained 
by the Plain- 
tifi> a passen- 
ger) in conse- 
quence of 
negligence in 



JBi^S7;iiii:^.TQNr and Qthpr^ ^. Waop. ' 

^BMAffAM JffoQd, the Ffektiff beJo>y 'm tkh cmi^e, 
le^ijpjibinfid pf P^er Brttherton^ James WhUUxigri 
Tk>7Ha^ l*€<a^^ Waiiam Jackson^ John Dfmpih Witti(im 
Im^9 MttT]^ Bibhjit JBUm BreihetJiaxh Jbrdhcm Dearim^ 
aatl ^izaieih Oeatidm, (iius Defendaots Jbtlow) being in 
tbd cjistody, j^e. of a plea pf treapa^ op the case : |For 
tibat, abereas before and at tl>e tiqfie of Gominitting the 
gfnevaafies tbereinaijtoir next mentJxMie;d» the said De&i^^ 
ants were proprietors pf a c^rtaij) ctagG'fiQaehi fojf the 
dnving,wherej g|y.j.j3gj^ ^^1 conxey^iictfi of pn9P69ger9 for hive ftom 

was overset, ife<'3/> *» A^ co«»ty of luncafiter^ to Sciton^ in ihe saiw 
the jury found ^qmtjr, to vit^ at, &«. ; and being $H€h propnetota of 
aeahist eLht ^^ ^^'^ jBtege-doaipbj the said defendants, to wit, on, 'fcci, 
of the Defend- ^, &:i(?., reo^iyed the 9aid Piaintifl^ and the sai^ Plaintiff 
ants, and in }^(:^fi and VftSf ai? putside pa§3eBger upon jtheir said 

favour of the ^ , , ^, V, . i i 

other two ; ^tegf^rjcpaph, to be $areiy apd securely earned a2i4 con- 
and judgment y^ed ib^r^^H frpfu J?2^i^ aforesaid to J^olton aforesaid, 
was entere , g^^. A^rt^ij* bJr^ a»d reward to the said Defendants in 

accoroingly. 

On error in that behalf; and, by reason thereof, the said Defend? 

cam.uacchi ap^ PSg^t ft^ly wd ^curdy to have conveyed, or 

ww^f^^! ^W^ ^ ^ cpj|Keyed# ib/? wid Plaintiff on the $aid 

cp^h fjfpm j^^ ^fore$aid tp Bolton aforesaid; yet the 

sai^ Qefe^jdan^, npt; regarding tbeir duty in tbl$ )^alf, 

cpf)4l¥^d a|i4 b^b^ved themselves so carelessly, n^i- 

gently, 
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gently, and unskilfully in this behalF, that by and thrp^gb 

the mer^ carelessness negligence, unskiliiilness, and i^ 

fault of themselves and theic servants in that behal£ tbft 

said coach, afterwards, and whilst the samejiras carrying WQOi>t 

and conveying th^ said BiaintifF as aforesaid, and before 

the arrival thereof at Bdtaa aforesaid, to wit, on, S(c., 

was overset and overturned, tq wit, at, &e., by nigq^ns 

whereof (he s^id PlaintifFj then being th^reqppn, b^ 

came and was greatly cut, &c. Sec. Si2CQi)d ppunt ; ap4 

wherpas also heretofore, to wit, on, &c«9 at, &q., thfi 

said Defendants being then and there proprietory pf f^ 

certain other stage-coaph, the said Defendants receivg^ 

the said Maintifi^ and the said Blaintiff, at the special 

instance and request of the said Defendants, becaiPi^ 

and was ap outside passenger by the said last-mentioned 

stage-coadi, to be safely f^id securely carried and cp^:; 

vqired tl)erel)y from Bwy aforesaid to Bciton afp^iS^^i^ 

tp wit, at, &c., by reason whereof the $aid DefepdaiU^ 

ou^t safely and securely (o have conveyed, or caused tp 

be conveyed, tlie said Plaintiff on their s^d lastroierir 

tioned coach from Bm^ aforesaid tq ]^qUq» aforesaid, 

y^t the said pefendaQts agaii), not regarding i\mt du^y 

ia this behalf, conducted and bel^gyed tbemselyes so 

carelessly, negligently, and un^kilfplly in this behalf i\^^i 

Iqf and through the mere carelessness, negligence, ^$i- 

skilfulness, and default of themaelves and their servapt^ 

in that behalf^ the said last-mentioned oq^ch afteri^ardg, 

and whilst the same was parrying and conveying |he 

said Blaintiff as such outside passepger as afpre§ai4 \9 

wit, on, jS^c, wa$ oiirer^t apd overturned, to wit, ^t, 

&c., by means whefeof the sj^id Plaintiff, then bejRg 

thereuppn, became and was grp^tly cut:, &c &c. ^lea 

not gMlUy apd isspe the^eqp. At t(ie trjal at Lancaster^ 

(Summer a^i;eei^, lii20) tbp jury fopnd on this issue^ ihjjt 

two of ih& IJj?£e»dapt§ belpWf Marj/ liil^ apd Whn 

Biceiiertony were not guilty of the premises laid to their 

E 4 charge, 
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lS2i» charge^ and that the rest of the Defendants below were 
\M^m^ cnxilty thereof, and assessed the daroaires at 50/. On this 
^. finding, judgment was entered up in the Michaelmas 

Mto9i^ term following for the Plaintiff below, against the De- 
fendants below, who were found guilty, and for the two 
Defendants below, who were found not guilty. 

The Defendants below, who were found guilty, hav- 
ing brought a writ of error in this court, assigned for 
errors, ^^ that although, by the record aforesaid, it ap- 
pears that the said Abraham Wood commenced and pro- 
secuted his action in this behalf, and declared therein 
against all of them the said Peterj Jamesy Thomas^ WiU 
Ham Jackson^ Johuy William Lee^ Abraham Deardeth Bi^d 
Miisabeth, jointly with one Mary lUbby and one EUen 
Bretherton : Nevertheless it appears, in and by the said 
ri^oord, that the verdict was given severally ; that is to 
fiay, that the said Mary and EUen were not guilty of the 
premises laid to their charge ; and that the said Peter^ 
JameSy Thomasy WiUiamJacksony John^ William Lee^ Abra^ 
ham Dearden, and Elizabeth, were guilty of the premises 
laid to their charge, in manner and form as the said Abra- 
ham Wood hath within thereof complained against them ; 
and that it appears, in and by the said record, that 
[judgment thereon was given for the said Abraham Wood 
against the said Peter, James, Thomas, William Jackson, 
John, William Lee, Abraham Dearden, and Elizabeth 
only, and not against the said Mary and Ellen ; but that 
judgment thereon was given for the said Mary and 
Mien, against the said Abraham Wood,- whereas, by the 
law of the land, the judgment should have been given, 
either to the said Abraham Wood, against all of them, 
the said Peter, James, Thomas, William Jackson, John, 
 William Lee^ Mary, Ellen, Abraham Dearden, and £/«- 
zabefh, or for all of them the said Peter, James, Thomas, 
William Jackson, John, William Lee, Maty, Ellen, Abra^ 

ham 
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Xam DeardeTi, taid Blizabeihf against the said Abraham 182U 
Wbodj &d'* Joinder in error. 
*The case was argued on a former day. 



BRJETHSiltdBr 
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Littledalej for the PlaintifiB in error. What appears 
on the pleadings in this case amounts, substantially, to 
the statement of a contract, and, if so, the action ought 
id be subject to all the accidents of an action on a con- 
if kct^ With the addition of a word or two, the present 
declaration would form a declaration in assumpsit; for 
&e expression in consideration, is not necessary, where 
a consideration appears. The pleadings in O^s v. 
Bernard {a) shew the convertibility of assumpsit and 
case in circumstances like the present. The plea there 
was, not guilty^ but it might, with equal propriety, have 
been nan assumpsit If this action, which clearly arises 
out of a contract, be permitted to be framed in tort, 
the Defendants labour under the following inconveni- 
ences. 

First, they cannot plead in abatement, and so bring 
before the Court all who are jointly liable ; the conse- 
quence of which is, that in an action for contribution^ 
the Plaintiff must prove his whole case, the record in 
the present action not being evidence for him, as it 
would be if this action were conceived in assumpsit. 
Besides, it would be questionable, whether contribution 
could be recovered at all from a joint tort-feazer. 
MerrTfmeather v. Nixan. {b) 

Secondly, if this action were brought against three, 
one of whom was not a joint proprietor, the other two 
could not call him as a witness, whereas if the action 
had been assumpsit, such third party could not have 
been joined. 

{a) % Ld. Rajm. 909. (b) 8 T.R. i86. 

Thirdly, 



Wctob. 
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1821. Thirdly, if the c^$ ba4 l>^n r^Kj^^i^, fto^ ^b^ Plai^T 

tiffs in error had sued the Peleodt^nt \ii prror fpr )^i^ 
fare, they must };i^,y^ m^^ in fipntcfw^ ^ri4 h^YP bpp» 

Wfioix bound by all the incidents of an action in that shape, 

and iJi ^^em9 hicqagirt^^t tfert ^^P J^^l^ ^oul4 P»f t>® 
mutual, itot?^// y. Lcg/tg^ (fi), ff^ajf v. ITfag (6), #p4 
Gnsim V. Greeni^ni (c\ ^r^ d|f^f ftHthprj^ei^ in %ypur 
of tb^ Pkintifici in lerrpr, tq ^y nothipg of tbfs ^^rjifsp 
caae» of BQsm v. Satidford (rf), ZV?^ k- #35/^ {^)j 994 
others; Sind^k ¥. ffrffrc»(/) pqif}^ fljj? g^fflg >y|y. 
Z)iato» y. Oi^ (/f) apd ef<???^ y* ^^4ni4ge (4)? ^Ff 
the oply q«sej| Ag^n^t thepi. BbJ fjTfaiJ )f. ^Vjg >^{is 
decideii nubs^lieiitly Jq (^^^jo^f *?. B^iig^^ ai}4 J^ffi^g?! 
Vt Cft^ ^an ^carc^y bp ^ntj^ fo i»|]d^ ff ejgb^ ff bgR 
tb9 f eRortpp bftf W^P Ih^ Cpjjft 4ptffe>;t vfbfiifiei: |r^- 
PW» w4 <FQVpr Sflpld IH^^ b.e jflinpd. JJiifte^^ Vr ^^t 
^(0 is m\fk distiflguisb^ble fpofo tjjg cg^bP^ <^% 
b«^M>$^ tb? 9f pwfn^t^nij^ Y^g alfpg^{b«5 i^4f fl^^erjt • 
of any contract, and Max v. Roberts {k) went off i^ a 
d^«?J; in tbg 4ecl^i:ati8Rf 

Mnmmt fo»; t^? P#^4?^f iR Srrfjr^ Tbe iflj;(){}- 
v8pi?RPS witb re^pppt ^Q 9pi)livib]i)t}c|n 4^s japf; p^ijjt, 
bftc^use jpjpt RroBWfpf* qf Pp^c}}^^ arS BFfftSF?^ a^^ 
lo^%P» W^^iw^d by ^py pn§ of thp^, on tjie parj|jep,^j^jp 

mi^mu \^m^n^ f¥;pa^we4, wfl^ld, a^ \mW^^ t^^B}^ 

sel¥«8i U^ thQ ^Hf)j^t pf 9n ^ctfpn pf ficcppn^ or f^s- 

sumpsiif founded upon the par^f^er^blP f ^)^^|9(7^* 4f ^ 

,^ a p^tywhQ |» ^«t pM^fT Npg gp9JBrebende4 ii| tJie 

afitipn, fop tbe purpp^e pf e$c||^djng hi^ t^stf^fpfjy^ t>i^ 

(b) xa East, 452* (g) % PTth* '319. 

{c) % Marsh, 485. \b) 3 EasU 6a. 

(</) 5tf/i. 440. I «) 5 r. iC. 649. 

Court 
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Goqrt vill not intend that such a firaud will be at^ l^tll* 



tempts. Wifh i?fs$pect to the proprietor? being obliged ogT!™*!^ 
to sue in contract, and being subject to all the in- «• 

Clients of such a suiti it iippoeos no inconvenlsnce ,oii ^¥^W^ 
thecal because tbey must necessarily know the varioas 
Wfqber^ of whom their fiirn^ consists, white the pas- 
smg^9 if compelled to- $iiq in contract, may not be 
§})}« tp collect those names, except through the expense 
of a plea in abatement. 

To cpme to the cases, there seems dq reason Smt 
impugning the auti)qrit}i of Dickon v. Clifton^ raerely 
hf^cauie ihf reporter has wsittei^ tvespassj meaning 
pr^ib^bly trespa3$ on the case. Then Cof^s v. Bernard 
laakci an end of this argument, bjr shewing that a 
CQQsideratioa is not necessary, and Ihat, tberefbre, sup^ 
ppsiDg the practice had been in these cases to declare 
iffdiff^f^ntly in tort or as^umpsiU if either should be 
excluded, it must be aa^anpsit. For if t^e declaration 
io that casjo bad been opnsidiered as Iramed in assumpsUj 
it would have been bad, for want of shewing a conr 
sideration. But wherever the gist of the action is mis- 
&ajW)C&9 ^baugh asstwnp^it pay be reported io, caae is 
the 9ior^ prpp^F re^iedy. Keilmoj^ IfiQ. a. in Bi^on 
"f; Sfin4ff!rd9 tlie eptry was 9iup0r ss sftsffepit* The de* 
claration was, therefore, clearly in contract; and it ap- 
pears, from the other reports of this case, that it was 
decided mainly upon this distinction, (a) Mast v. Good- 
son (6) is in favour of the Defendant in error, and is 
an answer to the case of Green v, Greenbank, In Ckmp- 
ton V. Richards (c), the gist of the action was held to /# 
be tort, though arising out of a contract. It is as- 
sumed, on the other side, that a contract exists here ; 

(a) I Sbotwer^ 104. ; 3 Mod. (b) 3 Wils* 348. 
320., 3. — 3 Levmz, $5^* (<f) 1 Price, %j* 

but 
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' 1021. but that is not necessarily the case. If a place in a 
coach is vacant, a party may insist on being carried, but 
if he were overturned, he might not be able to sue in 

Wood, assumpsit. Brami v. Dixon {a) is in favour of the De- 
fendant in error, and recognizes Dickon v. Clifton* 
Mitchell V. Tarbuttj it may be admitted, does not apply 
to the present case ; nor is it in the least affected by 
Dale V. Hall. Then Gaoett v. Jtadnidge is in point, 
and that case has since been confirmed, (b) {Richard' 
son J. I argued the case alluded to : the Court said, 
on dissecting the declaration, it appeared to be on the 
custom of the realm, and that nothing appeared from 
which a contract could be inferred.] Weall v. King was 
decided on a collateral point ; it was not true that the 
Plaintiff bargained with both the Defendants, and there- 
fore there was a variance between the contract proved 
and that declared on. In Buddie v. Wilson there was 
a preliminary point which occupied the attention of the 
Court ; and in Powell v. Layton^ Dickon v. Clifton was 
not adverted to. 

Littledale^ in reply, urged, that except Govatt v. Mad- 

nidge^ all the cases cited for the Defendant in error, 

were cases of tort, in which there was no element of a 

contract. 

Cur* adv. vult. 

Dallas C. J. now delivered the judgment of the 
Court. 
^» This comes before us by writ of error brought to re- 
verse the judgment of the Court of the King's Bench. 

The action is an action on the case against the Plain- 
tiffs in error. 

(a) 1 T.R. a74. (^) In the unpublished part of M. ^ S. 

The 
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The declaration stated, that, before and at the time 
of the ffrievances complained of, the Plaintiffs in error 
were proprietors of a certain stage-coach, for the con- ij."'- 

veyance of passengers for hire, from Btiryy in the county Wood. 
of Lancaster J to Bolton^ in the same county, and being 
so, that they received the Defendant in error, (who was 
the Plaintiff below) and he became an outside passenger, 
to be safely conveyed thereon from Bury aforesaid to 
Bolton aforesaid, for hire and reward, to the said Plain- 
tiffs in error in that behalf, and that by reason thereof, 
the Plaintiffs in error ought safely to have conveyed, or 
caused to be conveyed accordingly, the said Defendant in 
error ; it then alleges, that not regarding their duty in 
this behalf, they so conducted thenfiselves, that, by and 
through the carelessness, negligence, unskilfulness, and > 
default of themselves and their servants, the said coach 
was overset, by means whereof the Defendant in error 
was greatly bruised and wounded, and sustained other . 
injuries. 

To this declaration, the Defendants below pleaded, 
that they were not guilty, and issue was thereupon 
joined. The record states, that the cause was tried at 
the last assizes at Lancaster^ when the jury found that 
two of the Defendants were not guilty, and that the 
other Defendants were guilty, and assessed the damages 
of the Plaintiffs below against them, besides the costs 
and charges at 501. On this verdict, the Court of 
King's Bench have given judgment for the Plaintiff 
below, that he do recover damages and costs against the 
Defendants below, who were so found guilty, and that 
the two for whom a verdict of not guilty was given, 
go without day. 

The matter for our decision is, whether this judg- 
ment be erroneous. On the part of the Plaintifis in 

error, 






iSii. li(for, it i^a^ cSntliiB^, tfi^t ttie stat^rii^tit df tBi base 



jj^h^T-j, ib the declif-kilbri aHioUhtS td it c6rii(-acl, Stia thai Being 
t. ^^ sdi all tt^ i-ulfes MicH rfeldtfe lo actioHfe rdiiMed 6h cbii- 
^^*>- tfkcts must , govfei-n, and that it is k Mi bf la\«r thai 
Idifh acdbm are joiiit, and must bis ihaintained agdin^t 
mi th^ Deibhdanil iiaihed in the decl^rklioii, or &il kl- 
td|^eth^i^: If it were trtife, tbat thd Jiresfent action ik 
fbunded bh a cbhtract, so that; to isiipport it^ a eoiltract 
Wt^eeH the fiarties to it mlist havfe Bfe6n prtiVi?d; the bti- 
j^btlon Wotild deserve consideration. But we ard of 
i^ihidh, that this actioii is not so founded, and that, bit 
ihe tKal, it fcoilld Hot hkve bleeh necessary i6 shd^ that 
iher^ was aiiy cbhtr^bt; atld therefore that the objection 
fiiils. 

This action is on the cdse against k <:ommbn cdi^H^r, 
iitibh ^hbtii a diitjr is imposed by thb btistcflh df itib 
HMtiii or iri bthtr word^} bjr the coiiilhbh law^ to cdrrjr 
S&A cdM^f ih4ir gdods bt pas^ehgfers ^dffily arid s^urelj^, 
so that, by their negligence or default, no injury t>t da- 
mage happen. A breach of this duty is a breach of the 
im; fttid for tiiiis bti^dbll an dctibri ii^s^ founds dii the 
a^ftiitlbh law, whibh actidn wdhtS not the kid »f ti tfdh- 
trai;t tb suf^pdrt it. 

It appears^ by the diffferetit bdoks of etttMes (d)j thkt 
this form df actibrt is df vety ancietit ti^e; 

Ndr is it itidt^rial, iVhether redress ittfght tfr tfii^flt 
libt have b&en had ih Bh ketioti of as^fftp^ ; ihat ihitSt 
depi^Hd bn clrciimstahce^ df Which this GoUtt has m> 
kiibWiedg^ ; bilt^ whether an action of aksuTfi^sit might 
dl> irlight not have been maintained^ still this ^btimi dti 
thfe CdSe mdy be ttlftintained. The actibtt of athmptH^ 
a^ dt)plied td cases of this kiiid^ is of mddem iise; Thb 

^\iii] Br6^nU)Ab Tiedivin)us ti. Ciift, 38,59 Mdii.BnU 145. 
Hcrnii 76. 

action 
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Action oh th6 e^ig j$ as ^kHy a^ ttj^ ^kteHelS of tH« i§ii. 
fcdildfti br cbttitiiott law iis lb cottirhcih fcarH^fs. fe'^f^^^'^'^^ 

tf thfe mioh be hbl fbtltided bh d corili^ct- 6\ll Bh a ™^'^^^**^ 
brgach bf duty dejieHdihg bh tbb tbttlrnbtt k^i m a ttSft Wd8d. 
or misfeasahfce^ il cAnriot bb cbntettded^ that tll« jtSBg- 
irient Is 6rrbttediid ; ftrrj ftbni the ttfttui-g tJf the tSs€ knd 
ttie fbrm bf thb actfbn, it i$ ^ew^M ^hd tibi jdiht| idH 
may be maintained ^tnst sdthe biilj^ bf thbS^ ftgditiSt 
^hbtti it is brought. 

Ih this \ih^ of the subject, the ftlithbtities prittcifiialljr 
rfelied tlpon by the Piaintifls ih ierror have no appU- 
e&tion. 

The cftsfes of Powell v; Layttm and MoA: v. Rc6his 
wfere d^ided b^ thb same Judges : they ard in no rd- 
spbct like the case now before us. Eaeh of thbse cft^es 
k kn action against owners of a shi^i not stated to be 
A geh^ral ship carrying the goods of all who choose to 
send them ; but it is stated as a particular employment 
in eaeh case; In the first of thelk eUSes, Powell v. Lay- 
torif the declaration is, that the PlaintifiQ at the special 
instance and request of the Defendants, had caused 
goods to be delivered to them, to be carried, conveyed, 
&c. Now it is obvious, that this was a case founded 
on a particular contract ; therefore, said the Court, the 
Defendant's plea in abatement, that the Defendant, 
Layton, had a partner jointly interested, to whom the 
goods were delivered, as well as to him, the Defendant, 
is good, and this person ought lo have been joined. 

In Max V. MobertSy which was before the same Judges, 
the point in the cause was decided on the same princi* 
pie, although the question arose in a different shape. 
There, the declaration stated, that the Defendants were 
owners of a ship, and that the Plaintiff delivered to them 
his goods to be carried, &c. On the trial, the Plaintiff 
failed in proving, tliat the Defendant, Roberts^ and the 

eight 
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1821. eight other Defendants, were part owners; by his evi- 

Bmtheetoit ^^"^ ^^ affected the eight only ; the same Judges who 

V. decided Powell v. Layimi^ held, that the owners had no 

Wpoa du^y imposed on them, but what arose by contract; and 

adhered to the decision in Powell v. hayton. 

In the present case, a duty was imposed on the De- 
fisndants which did not arise by the contract, but by 
the custom or common law of England, 

It is not material, therefore, to contrast the decision 
in these cases, of Powell v. Layton and Max v. Roberts, 
with the decision of the Court of King's Bench in the 
earlier case of Gooett v. Radnidge, because this case 
differs from them. If these cases become opposed 
to each other, it must remain to be decided hereafter 
which of them is right, if they differ. At present, it is 
sufficient to say, that this action is founded on a misfea- 
sance, and that the declaration is framed accordingly ; 
and therefore^ that the verdict and judgment given 
against some of the Defendants is not erroneous, and 
ought to be affirmed. 

Judgment affirmed. 
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IN THE EXCHEQUER CHAMBER* 

De Tastet v. Rucker and Others. Jufy lo. 

(In Error.) 



'T'HE Plaintiff assigned for error, first, the iiisuiB- Error was «- 
^ ciency of the declaration ; secondly, that, by the ^"nomer of 
record, it appears, that, in the warrant of attorney filed one of the 
and remaining of record in the court below, to warrant * **"1" f "^" 

^ low in the 

George Tomlinson to be attorney for Martin Albert warrant of at- 
BuckeTj John Ernest Frederick Westphakn^ and Jofm *omey, and 
Ckrisiqph Frederick Rist^ ag^nst Firmin de Tastet, in omission of any 
the plea aforesaid, the said Johi Christqph Frederick Rist entry of ver- 
is described by the name of John Christoph Rist, and not *^ f" ^" ^" 

•^ ^ ' . ment upon an 

i)y the name of John Christqph Frederick Rist. issue joined on 

Thirdly, That, by the record, it appears that there is * P^^* ^^ ^«^- 
no warrant of attorney filed or remaining of record in held, that thei-e 
the said court of, &c., between the parties aforesaid, to was nothing in 
warrant George Tomlinson to be attorney for the said ^^ ^ d^eave 
M* A. R.J J. E. F, JV.y and J, C 2^ R., against the leave to amend 

said RdeT l^^toTh^s? 

Fourthly, That, by the record aforesaid, it appears, ^ond. 
thaty in the waiTant of attorney filed, remaining of re- 
cord in the court below, between the parties aforesaid, 
to warrant James Lowe to be attorney for the said F. 
de r,, at the suit of the said M. A. /?., J. E. F. W:, 
and J. C F. R., in the plea aforesaid, « the said J. C 
JP. JR. is described by the name of c7. C. JR., and not by 
the name of J. C. F.R. -. 

Fifthly, That, by the record aforesaid, it appears, 
that there is no warrant of attorney filed or remaining of 
record in the said court of, &c. between the parties afore- 

Vol.111. *F said. 
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said, to warrant th6 said Charles i., to *be attorney for 
the said F. de 7., at the suit of the said M. A. iZ., 
J. E. F. W.J and J. C. F. R. 
RucKSR. Siithly, Thati by the record aforesaid, it appears, that 

there were two issues joined between the said M. A. 2?., 
J. E. F. W.^ and J. C. F. jB., and the said F. de T. ; 
but that the jury, who were summoned to try those 
issues, found a verdict for the said M. A. i£., J, E. 
F. fV. and J. C. F. R. on one of those issues only, but 
did not find a verdict for the said M. A. JR., J, E. F. W., 
and J. C. F. Riy or for the said F. de T., on the other 
«f the said issues. 

At a former day in this term, PoUocJc F. had obtained 
l^ve to amend the transcript of the record, as to the 
last error assigned, and had subsequently amended the 
nisi prim record and judgment roll, I^ an application 
In the court below. 

Littledaley for the Haintiff in error, now applied to 
liave tliis rule to amend the trailscript discharged fuia 
impravide emanaviL The proper course would have 
hfdexk^ first, to obtain a rule ih K. B. to amend the 
postea ; and, afterwards, the judgmeht: whereas the 
rule here was to amend the transcript, before any alter- 
ation in the judgment in K. B. This court hits nd pdwer 
to make such a prospective order. 

Finding the Court against him upon this point, he 
eited many cases from 1 R61L Abr. 289., and 3 Finer 
Abr, 292. Cam. Dig. tit. Amendment, in which judgments 
had been reversed for the first cause assigned. Tliese 
• were all antecedent to the statutes of jeofkils {a\ or did 
not appear to have been after verdict ; but he donteiidedy 
that though the want of a warrant of attorney was eured 
after verdict^ yet, that here a warrant of attorney was 

(a) 32f/. 8. e. 30. z8 Ellz. (. 14. 

ft 

certified. 
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certifiedi varying from the name of the party on the 
record; and that a bad warrant, like a bad original, 
remained as before the statutes. He also referred to 
several modern cases upon misnomer and variance (a), 
not, however, distinctly applpng to warrants of attorney. 
And he urged, that, as warrants of attorney may be filed 
at any time before final judgment, the Defendant be- 
low had no opportunity of pleading in abatement, or of 
making any application to the Court on the ground of 
the variance. 



67 



1821. 



De Tastst 

v. 
RUCKBR. 



Pollock jP., contra^ contended, that this must be taken 
to be no warrant, as between these parties, in which 
case the omission was cured by the statutes, as it was 
a misnomer in some part of the record, but whether in 
the warrant of attorney or in the pleading, the Court 
had no means of judging. 

xK Court said there was nothing in the objection, 
and affirmed the judgment {b) 



{a) Corbett y. BateSf 3 T.R, 

660. Sbadgettv.CUpsonfZEasU 
328. Delanoj v. Cannon^ 10 
East 9 3aS. Dring v. Dickcnsoni 
II Etutf %%$• 



[b) The Reporters are in- 
det>ted to a gentleman at the bar 
for the note of this case. 
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CASES 



ARGUED AND DETERMINED 



Court of COMMON PLEAS, 



Ain> 



OTHER COURTS, 



IW 



Michaelmas Term^ 

In the Second Year of the Reign of George IV, 



MEMORANDA. 

In consequence of the demise of the Queen in the 
last vacation, Henry Brougham^ Esquire^ and Thomas 
Denmatif Esquire, of Lincolris Inrij Barristers at Law, 
who had filled the offices of Attorney and Solicitor- 
general to her Majesty, in this term, resumed their seats 
without the ban 

In vacation after Michaelmas term, WiUiam Elias 
TauntoHj Esquire, Christopher Puller^ Esquire, Lancelot 
ShadweUy Esquire, WiUiam George Adam^ Esquire^ and 
EJtoxird Burtenshaw Sugden^ Esquire, all of Lincolris Inn^ 
Barristers at law, were respectively appointed his Majesty's 
counsel, and took their seats within the bar accordingly. 

Shortly after the end of this term, at his house in 
Mussel Square^ died Sir James Mansfield^ Knt., formerly 
Lord Chief Justice of the Court of Common Pleas, 

F 3 
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1821. 

Nmhp Williams v. Sawyee, Esq. 

Held, that an 'J'RESPASS against t^ |^te sheriff of Berks, for 
Te^Wcto&er taking the Plaintiff's goods and farming stock. 
217. 1819, and Ple»» gtdecil itfue^ At tbc tml» i^sf^re 4bl^t C* J^* at 

stamped with |.jjg j^j. assizes for Abimdon, it appeared, that the De- 
ft %<xs* stamp) o 1 A 
between land- Pendant levied and sold the goods as the goods of John 

kwrdandten- Palmer^ under a ^/^j2^/|f5^g|^ft4ltjnj|, shortly after the 

hndl^^ ^^ ^^* JrtnMrtf^y, 1820. The farm was let by the Plaintiff 

should have to Palmer, in July, 1817, by a memorandum of agreement 

""""^^^^ on unstampod p^^r, i\ui\^r ^hiph Jip h^jd tjie farm, till 

(except as October, 181 J), when, the rent being considerably m 

^ mention- ar«|«», |mI Mt^renl k^ fii Jgi^iMlH Wllfe fefe klftdMrd, 
lands amd Dre*. ^*^^ ^^^^ Oc^oft^r, 1819, by which he agreed to give 

misesy which up to his landlord (tti« B l «i«t iff) the immediate posses- 

hadbeen occu- gj^jj ^f ^jjg foxm, lands, and premises, &c. (except as 
pied by the ^ . *- 

tenant for a was mentioned.) Jij ^j^sj^^^ whereof, his land- 
term, the land- lord agreed with him, to take the whole of his stock 

thest^, ^d ^*W {«»M»t mQ ri*) f^, a v#li|^t]4H)« mA «P HJfke 
the tenant to § mX^^mi^ofi g)f {}ie £i|)pW«» ^¥ch t|ie $i|id ]%Rd\^^ 
thi*h^,hatf ^^^ a^WiWiilg te{M«it lilxi^ld ^ter upoft ifla|n^i§l^f ; 
the stable/ the att tiMSi lllgbw^jf^ M^^ mA Wtgping^ if| rejy^eqt qf 

banis,andan tfeg i^ ftrfll fe b^ Pii4 V«l P«!forflaed ^ tl|p ^^ 

inclosed 

ground, and *^ *® ^^* ^^ Oc/06^ preceding. The ji^fd tpii^f t4;| 

to have the ^fgf^ ^^f to hQ)d pv^}r |^f|d ^joy b^If t})Q t^^U^e, ))alf 

^^ ^thlh*^'' *• ^^^ ^ *^ ^^^^ ^ ^^ ^^ '^^'^^ ^^^ i"^'"^^ ^ ^ 
landlord or on- ^ VF^ P* th« laf>d}or4» W fei* cQajingS)n t^nai^tt 

tillAe^^^hJ*' ^ ^^ i'MJlft^^ grpPPds C^IW, 8w. ^nd the cpw* 
L^ir^fow" B«RI flweiR, MP to th? ««lfc d#y of Jai?iw:rj^ fn»uin& 
ing, without 

rent, &c. was properly rejected in evidence^ on the eround that it operated as a 9ur^ 
render of the terirn, and mere/ore required a deed, stamp, under ss ^«^« 3' c' 184. 
JcJbed, fartji, 

without 
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without paying <iny rent or taxes for or on account of 
the same. (Sigiied by the parties, and witnessed.) 

This agreement was stamped with a 20^. stamp, when 
produced in evidence by the HaintiflE The counsel for 
the Defendant objected to its admissibility, on the ground 
that it operated as n surivepdi^r of the t(^rn|, ai}d thj^ff^r 
fore required a deed stamp, (a) Abbott C. J. directed a 
Bopsuit on Ibis ground, but gave the PidqtiiT leave to 
move. Accordingly, 



?l 



18)11. 



Williams 

V. 



Bosanquet Seijt. now moved to set aside the nonsuit 
and have a new trial, on the ground that this was merely 
an agreement to surrender a part of the premises, anf|, 
tbepefore, possession of a part only beiag given, could 
not operate as a surrender of a whole term. 

But Ae Ca(urt were unanimoualy of opioioD, that the 
iafttrumont op^Bted aa a surrender of the term, and 



Bosanquei took nothing by his motion. 



Rule refused. 



(«^ Tkt amount of wbkh is i/. i5/.> by SS G^* 3« ^' 1^4* icbii* 



F 4 



CASES IN MICHAELMAS TERM 



1881. 



'J'?V-:- 



ff^(f** SEVERN and Others v. Olive and Others, Di- 
rectors of the Imperial Insurance Company ; 

S^me tf. Slade and Others, Ditto. 

Same v. Wilson and Others, Directors of the 
Ph(ENix Insurance Company ; 

jSame v. Shum and Others, Ditto, 

Theei^ente ^HE Plaintifis had insured a sugar-house^ in four 
^M^(OTinfn»« several policies, at die offices of which the Defend- 
made for the ants were directors, and, the sugar-house having beeu 
PJJJT?^^, burnt down, brought four ^ions on these policies. The 
denceona jactions were all at issue in Hilary term, 1820; the 
point in dis- second, third, and fourth were set down for trial at the 

fdendfic men •*^*°g® ^^^ that t^ni, but not the first, upon two of 

is not allowed the pleas in which there were demurrers. The second 

cm taxation of ^g^ug^ ^gg tried at those sittinirs, and a verdict obtained 
coits, . 

Nor are ^^ ^he Plaintifl'; a rule nisi for a new trial in this cause 

edentificand was obtained in Easter ternif but suspended from time 

Jl^^^^^ ^^ to time^ till one of the other causes should also have 

lowed any been tried, and the result of certain propo^ experi«« 

compensation 

for loMof 

time, unless they be medical men. 

Two actions agunst one insurance company^ and two against another, on the same 
loss, were at issue in Hilary term^ i Sao : the. second* third, and fourth were set down 
for trialt at the sittings after that term ; but not the first, upon two of the pleas in 
which there were demurrers. The second cause was tried at those sittings, and a 
verdict was found for the Plaintiff. . A rule riiji for a new trial in this cause was ob- 
tained in Bojter term ; but suspended from time to time, till one of the other 
causes should also have been tried, and the result of certain proposed experiments 
touching the point in dispute be made known. At the sittings after Michaelmas 
term, xS«o, the first, third, and fourth causes were set down for trial ; and the thirds 
which then stood first in the paper, was tried, on which a verdict was found for the 
Plaintiff: Held, that the costs were rightly apportioned by the prothonotary, half to 
be paid by one company, and half by the other. 

ments 
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ments affecting the point in dispute be made known. At 
the sittings after Michaelmas term, 1820, the first, third, 
and fourth causes were set down for trial, and stood in 
the following order. Severn v. Wilson^ Severn v. Skttinj 
Severn yJ Olive / and Severn y. Wilson was tried* 

The defence beiqg that the Plaintiff had^ without^ fte 
knowledge of the Defendants, used, in the boiling of 
di^garr a. newly invented process more d^gerous than 
the old one ; a great number of expensive expiadments 
were made by both parties, to ascertain the effects of 
this process, which consisted in the emplojonent of oil, 
heated to an extraordinary temperature, and many sci<- 
entific and professional men of eminience, among others, 
.#Je^urer at the university of QlasgaWf were called, to 
|[iye their opinions as to the safety or danger of the pror 
oe^ and the result of the experiments. These opinions 
<irere contradictory. The jury found a verdict for the 
Plaintiffii. 

The prothonotary, in taxing costs, having allowed 
various sums for the money laid out in experiments, 
and for the time of the scientific and professional men 
employed in making them, and called as witnesses, and 
having apportioned the costs, half to be paid by the 
Pkanuc and half by the Imperial office, 

HuUocJc Serjt, for the Defendant Olive^ on a former 
day, obtained a rule, calling on the Plaintifis to shew 
cause why the prothonotary should not review his tax- 
ation, on the ground that these sums ought not to have 
been allowed ; and that, as only three causes were set 
down for trial at the same sittings, the apportionments 
of the costs to the Imperial office ought to have been^ 
one third instead of one half. 

Lensj Vaugharii and Taddy Serjts. now shewed cause 
against the rule, and urged, that expenses incurral in 
fiimishin^ evidence on » matter of opinion (more espe- 
cially 
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ctally in tuch a case as this, where virtually such matter 
was the point in issue) could not be distinguished in prin- 
otple from expenses incurred in furnishing evidence on 
a matter of &ct ; expenses which were always allowed 
in costs; that the process of boiling sugar, by the apfrfi- 
cation of heated oil, being a new discovery, it was impos- 
sible for the most scientific witnesses to speak on the sub- 
ject, without having had recourse to actual experiment ; 
so that the results of these experiments were a necessary 
pert of the evidence adduced ; th«t with regard to the 
allowance fer the time of sdentifie and professional wit* 
nesses, though it was certain that witnesses in general 
^irere entitled to no compensation fer loss pf time, yet 
there was an exception in behalf of medical men and 
attomies ; within the spirit of whidi exception, profes* 
ttonal fnen of science, at least, must be considered to 
fiill, the real ground of exception b^ing the lucrative 
application of scientific acquirement. Lastly, with re^ 
gard to the apportionment, that the two offices having 
had the mutual benefit of the experiments, ought 
equally to share the expenses. 



Hullock Serjt, in support of the rule* There is no 
instance in which an allowance has been made for ex- 
periments, or for any expenses which have merely con- 
tribute! to tli^ groqpdvork Qf ao <^inion. Witnesses 
h^ve' no allowance for making a view ; and in actions 
tQM^hiqg the working of mines, sdentifie men, brought 
firpm great distances, ibr the purpose of taking plans, 
^d rendering then^selves otherwise competent to pro- 
i|pi|Qpe fin opinion, have no allowance for their prepa- 
ratpry expenses. As well might the Defendants be 
charged for the expense of entering and maintaining 
a man at the university, in order to render him corape- 
t^f^^ tp decide in niatters of sci^ce, as for these pre- 
paratory experiments. If the process was new, the 

Ploii^tifis 




IftuQtiffs ought to have known tbe fifTocts pf i( bafpre 
they ventured to use it ; if they knew the 6Jf<^ct8| th^ 

Qnporimepti wffre supprfluous. As to th^ aUqw^iu^ for 
tim^s U i§ diAfsuU to f>«y why pbysimns phoui4 b^Te 
soeb m allQinncflb ipanmiiob f^ they cannot nua fpi: 

ft6«, Qat ft all ^y^nUf the p^ceplipa b^ 9$(^nd^ 
Hft (hrth^rf itf<wr Vf Jdqvs^ (a), ^«tf«> v, peciiam. {b) 

Tbft apportipngient pugbt to (}^R£"4 P^ ^he s|At^ qf 
tfee PWf^ wl»» ^b«y ^ei^t cjown to trjal ; fhej;^ wer^ 
^bf q Rfily thr«8 qn the Jjst ; ftn4 the CQjjrt canflot cfm- 
il#9t vfba( passed $t( a f^ibneq^Q^ti lyitb wb^t p^^^ ^ 

:f^ Cfwrf <liF^N» *l?9^^ *t?^ prothonotary should r^- 
yiqif Jlis f^fttipHf Pn tbp ground tl^at no allowance 
qi|gb( ^ W Q)^4e fpf the expense of experinnents^ i)pr 
^ |he ^jpg^(^ pf §pientjfic witnesse§| i^pless tbey were 
ip^i9p) mei^. such ^s physicians or surgeons , and r^ 
fcf r^ tp tl^ c^sQ^ of Moor y. ^^f^m and IFillts v. iVc^- 
4flf% §s iponclusiye^ that compensation for loss of ti{ije 
Cf^u)d ppty ip. this p^se^^ l^e {illowed to other^. 

Bwle aJwlHt^. 
(a) 5 If. Gf .y. 156. (^) -4«*^,i. i^s- 



GiLMAN V, Elton. ivbv, 13, 

TpROVER for bpmbazeens. At the trial, before Goods of the 

JDqUa^ C. J., (adjourned 3ittings after Trinity tefm P^^f'P^lj''. 

la«tf ) a verdict was fpund fpr the Plaintiff, damages his factor can- 
not be dis- 
trained by the landlord of the factor's premises for arrears of rent due to him from 
the factor, 

196/., 
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l96Lf subject to the opinion of the Court, on the foN 
lowing case. 

The Plaintiff who is a bombazeen manufacturer at 
Nortmchj had been in the habit of sending parcels of 
goods for sale, upon commissioni to Thomas Milne^ (now 
deceased,) who was a factor and broker, and also traded 
on his own account* On the 1 6th February and 5th 
Marchj 1819, the goods in question were sent, packed 
in bales, and marked /. G. (the Plainti£P's initials) to 
Milne, to be by him, as factor of the Plaintiff, sold for 
the account of the Plaintiff, in the usual course of thetr 
business, and were received by Milne on the 1 0th Marchj 
at his ware-room and counting-house, which he rented 
of the Defendant, in Wcdbrook, London, as a yearly 
tenant. On the 6th March, 1819, the Plaintiff drew a 
bill of exchange of that date on Milne for 200/., on ac- 
count, which bill Milne accepted, and returned to the 
Plaintiff, who afterwards cashed the same with his 
bankers at Noncich, and the bill, after the death of 
Milne, was duly presented by the said bankers' agents 
in London for payment, at ^he late ware-room and 
counting-house of Milne, and returned not paid. On 
the 16th April, 1819, Milne died, the goods then re- 
maining unsold in the ware-room. On the following 
day, the Defendant distrained them for 93/., his arrears 
of rent due from Milne for the ware-room and counting- 
house. On the 24th of the same month, a formal de- 
mand of the goods was made on behalf of the Plaintiff 
upon the Defendant, who thereupon refused to deliver 
them, alleging, as a reason for his refusal, that he de^ 
tained them under the said distress. ' 

The question for the opinion of the Court is, whe- 
ther, under the circumstances above stated, the Plaintiff 
is entitled to recover. If the Court should be of that 
opinion, the verdict is to stand, but if of a contrary 
opinion, a verdict is to be entered for the Defendant. 

Marshall 
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Marshall Serjt., for the PlaintiflF, This is a case of 
great importance, considering the extensive interests 
which will be affected by the decision ; but, as there is 
no case in point, it must be determined on principle ; 
and, on principle, the Plaintiff contends, that goods in 
the hands of a factor are not liable to distress for rent 
_due from the factor. Generally speaking, the landlord 
is entitled to distrain for rent arrear, whatever chattels 
he finds on the land demised ; but there are exceptions 
to this rule ; and the case of a factor falls Mrithin an ex- 
ception which has been clearly laid down in favour of 
trade and commerce. Thus, goods exposed to sale in 
a market are exempt from distress {a) ; a horse in a 
smith's shop ; cloth at a tailor's, &c. (b) ; goods in the 
hands of a carrier, whether private or public ; Gisboum 
V. Hurst {c) ; and the same principle is deducibfe 
firom TrasseU v. Morris (d\ and Simpson v, Hartopp. {e) 
The exemption of goods in the hands of a factor is ex- 
pressly stated in the argument, in Francis v. Wyatt (y), 
and not denied by BlacJcstone^ the opposite counsel, nor 
by the Court, If such goods were liable to seizure, the 
consequences to trade in general must be extensively 
pernicious. Paterson v. Tash {g) and Newsom v. Thorn" 
ton {h), shew, that the factor is only a servant, and can- 
not pledge the goods of his principal. 
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hemes Serjt., for the Defendant. These goods were 
placed in the hands of Milne^ rather as a security than 
as with a factor for sale, Milne having accepted a bill on 
account ; but, supposing him to have been employed as 



{a) X kolL.Ab. 668. pL it. 
Cb, Lit, 47. a* 

(b) Co* Lit. 47. a. i Roll, 
Ab, 668. ph I a. Com, Dig* 
Distr. C. 

(c) Soli. 250. 



(d) Noy. 19. 

(e) Willesj 5ia.>cited in GoT' 
ton V. Falkner^ 4 T. R, 568. 

(/) 3 Burr. 1503. 
(g) Str. 1 1 78. 
(b) 6 Eajtyif. 

a factor, 
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a £ictor, the goods are not exempt from the De- 
fendant's distress, who, as landlord, is entitled to 
take all he finds (a), unless particularly protected or 
exempted, (b) The exceptions in favour of trade are 
confined to cases where something is to be wrought 
on the thing deposited, (as in the case of clothes 
left with a tailor to be made up, or with a fuller to be 
fulled) ; and cases where the publicity of the deposit 
enables the landlord at once to presume, that the 
goods do not belong to his tenant; as goods placed 
in a fair to be sold, or horses put up at an inn. The 
tailor may be compelled to work on the cloth (c), and 
the innkeeper to receive the guest; there is not, 
necessarily, any compact between them and their em- 
ployers; their offices are necessary; but the business 
of a factor is neither public nor absolutely necessary ; it 
is matter of private compact. The landlord has no 
reason for suspecting that the goods which he sees at 
the factor's do not belong to his tenant ; and the manu- 
facturer, instead of depositing them there, might journey 
to London, and superintend the sale himself^ or sell them 
where they were manufactured. The rights of the 
landlord have always been protected and favoured by 
the law. It would be most inconvenient to him, if thj? 
existing exceptions were extended to the case of factors*. 
Such a decision would subject him to repeated frauds or 
repeated actions of trespass. The dictum in Francis, v. 
Jt^attf having fallen only from counsel in the course of 
argument, is entitled to no weight as authority ; and it 
is entirely omitted in Btackstone^s reports. The decision 
turned on the ground that there was a private compact, 
and is therefore in favour of the Defendant. No case 
can be found in which goods in the hands of a factor 



(a) 5 Blaeisi. Comment. 7. 
Com* Dig. Dutr» B. T. 



(iP) Co. Lit* 47. ^r. 
(c) %% Ed, 4. 49. 



have 
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have been held to be exempted ; but cattU sent to iagUt- 1811 • 
meat have been held liable. Com. X%. Disttf. £L I. 
Fawkes v» Jqyce^ {a) 

Marshall^ in reply, urged, that the case of Bed^ v« 
Burl^ {b) provedi that the exemption vras nqt Umited 
by the publicity of the deposit, and Gisbaurn v. HutU^ 
that it extended to other objects besides those which 
were to be wrought on in the hands of the bailee* 

DiXLAS C. J. The general right of landlords to dia- 
train is clearly protected in point of law ; and I agree^ 
that whatever is found upon the premises is prima facte 
taken as belonging to . he tenant ; the rule grows out of 
the relation of landlord and tenant, and out of the 
nature of the thing itself; for all such rules are of 
simple origin. But rules which are of simple origin, if 
very general, become in time, and from change of cir- 
cumstances, inconvenient, and thence, subject to ex- 
ceptions. Exceptions to this general right of distress 
arose at a very early period, and have ever since been 
recognised by the Courts. The question, therefore, is^ 
whether the present case comes under the general rule> 
or falls within one of the exceptions ; and it will be 
necessary, first to advert to what is the foundation of 
the landlord's general right to distrain ; the right to 
distrain the goods of one man on the premises of an- 
other, not being of natural origin, but of artificial con- 
trivance. Ashurst J., in Gorton v. FaUcner (c), lays it 
down thus : " The foundation of this principle is, that^^ 
as the landlord is supposed to give credit to a visible 
stock on the premises, he ought to have recourse to 



{a) % rent, 50. (c) 4 T. R. 568. 

[A) O9. EHz. S9^. 



every 
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a>*yi«iiriyf:Vliiclf h^^fi^s tJiei*.^'^ And m anothe^ 

^^ plMiy^ii^hlb ffj^ rf-tatidiolr(f8 to distrain the property 

9.^ o£4il){liMh pei^oii^^lbk' r^iit diie from their own tenants, 
ELiMi.rt ig iiUMfed t>n l^add»s of public coriTenience, and calcii-"^ 
lali(i:Jfor th« pf^^ ^ frand^ f&) ; '(fifaad by VvKich^* 
thmEMiant inould be^ablM to protect his property, if* 
suiil^grtftltedid not esist'tf ^^'iatud the exceptions out of 
thiif gimehiitthle are all of them tending to the benefit' 
of 4htde and commerce, and general advantage." The 
rule^iinw eivi<kntly founded, not on natural, but artificial 
anin^meht^. It was a rule to prevent a particular 
sp^jijtes of inconvenience which would otherwise have 
arisen. But as it was found that this rule, when uni- 
versfttly enforced, crated another kind of inconvenience, 
extiHHtive iii its nature^ exceptions were necessarily intro- 
dulsidw Klike mianner, therefore, and on the same prin- ' 
cipM'^ofpttbSic coiivenience, a riile has been adopted m^ 
fiividittfbf trade aM co'thmerce; atid, as the t^ndlb^d is 
prdtl§cied' under the gfeberal right of distraining, so goods 
of1l''eekaln'descriptti6n, and; in certain situations,' are 
prdfteted, in favour 6f trade and commerce. The 
quiSliilft'* i^^ whether this case, duly considered, falls 
withifi 'the latte^ exception or the general right. The 
excejrtidn hds be^n clearly laid dowii : " Goods delivered 
to ariy pers6n>Xeiffcirfng a public trade or employmeat, 
to be'^iifilf ned, wrought,' or managed in the way of his 
tra^*^6i?>empt6y,' are, for that' time, under a legal pro- 
tecft6n,'*&ritf privileged ii*omdistre for rent." (i) '« Ma- 
terial' setit to a weaver, or cloth to a tailor to be made 
up, are priVfleged, for thfe sake of trade and commerce, 
whi8h^i«Sute ridl be' carried on, if such things, under 

thes%^circumstaiices, could be distrained for rent due 

., i . - ■•/ • ■.'.•'•" . .  

(a) Pet Aihurst arguendo f (^) Gisbourn v. HurJt» Salk* 
Sum 1500. * '1 j^^Q^ 

from' 
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nom the pencm in iriMM CMlody ttMj an.** («) JHW^ Ittk 

^kme, after ennmeraliBg liiiiilar ol!g0Ct% si^ ^tbiwast 

protected and priYikged ix the benefit of trwW(tl^ 

sod the Court k boond to consider the rale of pnbBc 

^onvenienoe as applicable to trade and oommeroe. The 

&cte of this case deariy shew, that the goods weee 

s^Boeiyed in LomUm by the frctor in that pactisfdaflr 

c h n r a ct er ; and, on the groand of public conimueneib ^ 

Ims been a^ed why could not the manu&ctorcr sdl the 

Soods in the place where they were mann&ctored ? 

FSerfaaps he could do so. But will it be gravdiy nig^dt 

that the commerce o( London should be annihilated, and 

persMis at a distance compdled to sell on the spot, or 

to travel to London, for the purpose of saving their 

goods from a distress ? Can this be omsistent with pub*. 

He benefit or public convenioice ? It seems to me^ ths^ 

all the decided cases are consistent with the pnbKe 

MhranftBge^ and that it would be at once detrimentid 

to the public, and inccmnstait with the cases, if we 

ivere to hold, that goods in the custody of a &ctor 

*were liable to seizure in the manner contended for. The 

nature of the excepticm, on the score of necessity or 

jmUic convenience is laid down by BladsUmef in the 

argument in Francisy. Wyatt {c) : *' It is, where it would 

be quite impracticable or highly incommodious to dis* 

poee of or manufacture the goods at home." Would it 

not be incommodious to dispose of manufactured goods 

at home ? Tlie public convenience runs through all the 

cases of exception, and on general principle and analogy, 

this question comes within the scope of those decisions. 

As to the case of Wyatt v. Francis, (when all the analo^ 

gies are in favour of the exemption of goods in the 

hands of a factor, and there is no decided case at vari- 

{a) miiesf 515* (^) < ^«^* 484* 

{b) 3 Blachu Com. S. 

Vol. hi. G 
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ante witk iudi a potition,) il Mam to. dm importaoty 
disc the asser^iM in ai^mfioit, ioacliiiog tb« exen>plioA 
of such good% was not coatroYfprled by tk^ opfxwiog 
eoimtel or by lk« Gourl itaclf. I am avare» that m 
cafes like tkhs in exoeptions tanning oip^ moA dUtinctioMW 
k is dangerous to by down a general xiife moxe hroadlgr 
than ia requved ; and (though the caisei> d(m> nfi^ sciPi 
distinguishaUe ffom^ ibat of g^oda 6en( ta a whacf eir 
market, whkdt have been holden to fall witfalu ibe ml- 
ceptkm, on grounds of public wpv^sm^ce^) I exptmi^ 
confine my pjfesent deeisioil to gpodff ift the bande* d a 
factor. Connkkring that mok g(¥Mb i^e ex^mfA fixwu 
distress, on the general ffmm!^ before i»taled» X thmk 
the Piaintiii^ in the present caa^ is ^itided to r^o^ver. 



f PaBK J. The cirrnmitance tbiU; this is « nBm of 
novelty and impoctaaoa will excuM nui. fsHi si^yjpg a 
word^ after the very, luminoos judgnient; of ipy 14V4 
Chief Justice. The general nuW as to a lAi¥tt^'4b i;ig}»t 
to distrain is porfectiy deer wd weU* uncjeif^opfl ^ but 
Lord CMv si^a there ace, fiye ex0^p(iop^ tp t^i^ ^^ 
which exce[tfiona HS/^ C« J. c^i^nises in ^imp^ai v. 
Hartcpj and stat^. whipb of tbem ^i:e «<& aop^^cv. V^^ 
which absolute. Therefiirc^ tiboiigb tJie general rule i^ 
old, the exceptions are iJb^^mselves as oid^ 

The instances mentioned^ under the exception aft to 
trader in Lofd CM^^ are not put as hmiting or cofnpre- 
hending the whole exceptioni but merely by way of 
iUttstration* Tlie principle of the exception is admirably 
put by Lord HoU in Salkeld (a), and his language shews 
that the exception was not established for tbe benefit of 
the individtialy but of trade in general; be extends if* to 
goods to he earned, wrought, or managed i and are. not 



(«) S50. 



gpodi 
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g<$od« piftced \n the hiinds df k ftetor t6 bd i»i«(l^ed ? 
— »this cn»e falls strictly Within hh d^nittoni Tto^Afe 
in Cro. Eth. (a) is also ^rong to she^r that It |« Hie 
tt*ftd# which is f&Votlred^ not ih^ indlvidtitll. Bijt ft 6is 
bMnfi adki^^ Whf Ihd itlfldnfiitftti^^ dt^ am h|m»lf 
travel to London > It wotiid Nf {nifyossibk fof bbn to do 
«6, ci>mistem)y with bis interests^ atfd tho triid0 <€ a 
factof* is as well known as any that is caiiried <m. l%e 
ease of eatf l« at agfstmcftt may be iKtd out of cotisidtfi^- 
atiofi \ and the qoestion is, wbetber this does not e^e 
within die excqHion in favour of trade and comffMn^ : 
I tliink that it dociu 

BtntftouGf! J. Tht» case is to be decided on prin- 
eifrf^y and on the pf indpk of all tfad decfaiontf^ From 
the earliest tlmie», thesd e««spiions te^ the gisn^nial #ight 
of the landlofd to dittraAt^ bav« listed ; tlse" qpsestibn 
liMrefore is, wheth^ thist case falls wtehl«f th^ fmit- 
dpte of cb^ exception in fiivmir of tnide. In HMe 
af the cas^ has that principle be^ put, a^ il in 
&voar «f any fi^rticiitar trad^ but for the adVcmti^e 
of trade in general. No one c»n reiad the case of PiPtmsis 
V, Wyati in Butrcmi wtebout seeing that the ease ef a 
fiictor faUs within tbe prinoiples there liMd down i aacl it 
is not soirprising, that positions contained in the report 
in BtrreWy should not appear in the report of th^ sanfte 
ease in Blacksfone^ because it ia wett known, that Btack- 
statues reports were publitbed from \m manuscripte after 
his death. The trade of a faetor has indeed inoreased 
since the lime at which that case was argued ; but.com* 
mcme iif geliefaf^, finU tbe business of London and the 
country, could not be carried on without it. The trade 
of a factor is as well known as any other. 

(fl) Rede v Burley. 

G 2 Richard- 
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IMl* Richardson J. The right of the landlord to distrain 

is general ; but there are several exceptions to this right, 
independently of modificadcHis by statute, which do not 

ELioir. a£fect the present question. At oonnnon law, thet^ £as 
always been this exception, (whidi implies to the present 
case^) that goods put into the hands of a trader, to be 
wrought, manufactured, or managed, are protected jmd 
privileged from distress. It has been contended,, that 
this is only the case where they are to undergo soiQC 
alteration in the hands of the trader ; but it is not m^ 
cessarily so, for a carrier does not operate upon goods, 
except to carry them ; and the very words of thede* 
dsion in Gisbaum v. Hurstj include carrying or manag* 
ing. The advancement of trade equally requires that 
goods should be placed in the hands of a fitctor for sal^ 
as that they should be placed in the hands of a carrier 
for carriage. It may be said, indeed, that the manu- 
fiicturer might carry his own goods; but such an argu- 
ment does not shew any great r^ard for trade. Surcfy 
it is conducive to trade that goods should be sent from 
the place where they are wrought to the market whore 
they are sold. Foreign goods must be so sent, wh^i 
the wants of the importing country r^uire it; but, it 
would be highly injurious to trade, if goods so sent for 
sale were liable to be distrained for the private debt of 
the factor. The instances enumerated by Jjord Coke^ 
under the exception in favour of trade, are only put 
by way of example; and the present case falb clearly 
within the principle of the exception. 



Judgment for the Plaintifi. 
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©OB on the Demise of Penwarden «;, John ^^' 'I' 

Gilbert and Another, 



^fflS was an action of ejectment, brought by Jza-' Devise. «Ai 

rhis Pemtoarden^ as heir At law of 4ew5 Hatheriy. ^^^H^ 
to recover the possesfiion of two tenements, called Bixime^ and effects, I 
*£& and BlackhiUs^ in the parish of Pancrasfwicke in the give and dit- 
camtj of Devofij in the possession of the Defendants, ^e^j^ man- 
At the trial, before HolroydJ.^ at Exeter, at the last ner following; 
Lent assizes, a verdict was taken for the Plaintiff, sub- ^t f^^jT 
ject to the opinion of this Court, upon the following will, 4/. ; I give 
which was duly executed, to pass real estates : *"^ bequeath 

' ** I, jignes Hatkerb/y do make this my last will and tes- i gj^^ Jevistf 
tameht, in manner and form following : First, I resign ^nd bequeath 



mirsoul to God, &c., and as for my temporal estates and ^^ •* ! ^ 
emttSf I give and dispose of the same in manner and ments, and 
fSrm following ; that is to say, I give and bequeath unto h«'«ditainent8, 
lAfdtd Casely^ the sum of 4/. ; also I give and bequeath purtenancesf* 
unto Mary Hatherly, of the parish of Briagertde^ widow, particularly 
St, which, with the last legacy, I order and direct to JJa'V^lJf * 
be paid by my executor after my decease. ^*^lso I pv^ all the rest 
devise, and bequeath unto John Gilbert j of Pancrasmcke ^^ wsiduc of 
aforesaid, all my lands, tenements, and hereditaments,* chattels, per- 
^th their and every of their appurtenances, and parti- sonal and /«/. 
cxilarly those called and commonly known by the name yfT^'tJ^J?^ 
of Bromehills and BtdckhiUs, situate, lying, and being iii ever, I give 

JPcmcrasmcke aforesaid, and which were lately the lands ond bequeath 

to the said 
of my deceased husband, William Hatherly ; and all the /, gf,, whom I 

X'cst and residue of my goods and chattels, personal makcioleexe^ 

ond testamentary estate and effects whatsoever I give ^ mj ^ 

and bequeath unto the said John Gilbert, whom I make Held, that /.G, 

^bole and sole executor of this ray last will and testa- *?* * f* J** 

the lands Mn 
|3)entf In witness, &c' andC; 

3 I» 
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1^}^^ In case a life-interest only passed to Jo/m Gilbert by 

.^I^I^QNOdl' the above will, then ihe verdict for the Plaintiff, taken 
Penwabdkn ^^ ^^^ assizes, was to stand ; but, if the fee passed under 
that wtli, then it was ndmitted that the Defendants were 
in the lawful pp^ieenipo pf th? prpp^Vty, and a verdict 
was to be entered for them. 

^<«(*gfWCi Serjt,, fpv the ^^lain^iff. The Pefepdant 
tqglj^ 9^iy fin pstate fpT life. Fro()[\ (he jaiigu^e of t|iis 
will it ipay ^ iP.j^T'*^^' ^^^^^ tl^^ ^e^tatrix kn^w the i«i- 
pqct pf tflfil^nicu] terms : give ani be^tieath are appli^ 
tQ ^be leg£\9ies Qt die beaiqn.iiig pf the \yill, and to tb^ 
bequest of personalty at t\ie end ; ai\jd device is ap» 
plied (9 the Ipnds; so th^t latitude of construction is 
here less allov^jitil^ tb.an in casef where th^ testator w^s 
igpor^int. The introductory clause shew^ an iqtentipa 
to l^ye no prqpertjr utidisposed of; but a mere demon- 
stration of iQ|entipn in ai^ introductpry cl{\i:^se will not 
c^f^ve^r %o ^st^te^ nnle>§ th<) iptention be af^rw^r^s 
c^ri^ecj into eS*Q9t by apt words. Doe dent. Spearing v. 
J&ickner. (q) ^o word^ of inl^eritance are attached to 
tile devise of laud$ in the body of the wi^;; ^nd though 
th^ words all rmf effects ^ which when accompanied with 
certaiix expressions pointing to the realty, have been 
h9\4^.^ to carry a fee,) Hogan v. Jackson (i), are found i^ 
th^ resi^l^ry clause, those words> when alpnf^ mean per- 
spi;^ ^ects. dqTnfield v. Gilberts (c) Here, a fortiori^ 
being accompanied by the word testamentary^ and pre- 
cede4 by ib.e word bequeath, w^icl^ the testatrix knew I^ow 
%Q ^mploy scieiitifically, they can only comprehend chi^t- 
(ei^ i fbi* testamentary efPecta given to the executor, in 
^Q same s^tenc^e in which the executor is appointed, are 
siicli e0e(^t§ AS ^oviM p^ss by testament, and would pas$ to 

(a) 6 r. 1^ ^u. (c) 3 Easly ^w. 

an 



an c^pecqtpTf Tb^se are qnl^'c^f tteb, sicice, stri(;;tly sp^- 1 821. 



DM^4M< 



iQjl^ a testainent is applied tP thet beai^est pF chattels ; 

a wilj to tbe clevi§^ of l^nds. (a^ At all events, tji^ FiMiiiUMrtl 
expressipa aU m\f ejects in a residi^ry clau$^ lias. ^V 

onl^ b^ hold^n to carry a fee in property, of wlii^fi ... »y. 
there has been no previous dispositign in the same will. 
Here the l^ds are expressly giv^n in terps which con- 
vey an estate for life; a^nd it is a rule, that ah estate 
^hich is given in express term$ shall not be enlarged by 
implipatioQ^ unless the implication be essential tp ad- . 
^ance ^n int^fitiqn expressed in the li^ill, tiut, in this 
case, if must be presuined, that the testatrix gave^ ];>y 
the express clause, aU the interest which sne, intended to 
pass iQ th^ land. It is not r^asonjftble to suppose that 
she iptei^ded to give ^hai by the i^iduary qlause which 
s^e had ^Ire^dy gl^^" by express term? in a forQ^eir 
claD«e* fn jStti/M V* Coji^Zni (£)/ (wjiere lands were heli^ 
to pass ^nder the words, testamentari/ estate iq the rosi- 
dpanr plause^ coupled with some gener^ expressipp^ 
ill the Uitroductory par^ of the will^} there wa^ np pre- 
vkms disposition pf the lands. In that case^ too^ ^he 
lieir at |aw was provide^ for by thq t^st^tor, aijd tfie 
residuary estate charged with the payp^pt of d^bfs ; 
all which circumstances distinguish it from the present. 
But that case was never cordially adopted nor acted on 
in decision, it carri^ the doctrine top far. $md is not ^ 
vertec^ to in pther books, and I^ ^l^n. Spearing v. JSuck" 
«<r proves, that the words? ^S tke rest, residue^ and 
remainder of my estafq and effects, qfif^at natyre gr kind 
speper (ind wheresoever, do not of necessity Cfitry the rei^ 
property, even when a strong intention is expressed 
in the introductory clause : to the same effect is Shaio 
v. Bull{c\ and Timewell v. Perkins, {(f) 

{a) Godolpb, 4. J. 5. {c) t% Mod, S93* 

(i) % H. BL 444. (4) % Atk, 102. 
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Toddy Seijt, for the Defendant. The Defendant 
_ r . . to6k a fee. The mtention of the testatrix to leave none 
fmtMScbek ^ '^^ ]property undisposed of is quite manifest, from 
;i^. . die whole will taken together; and she has used words 
-Ottwii'. fiiflicient to carry that intention into effect. The ex- 
pression in the residuary clause being << personal and 
testamentary effects ;'' the word testa$nentafy is tautolo- 
gous if it does not carry the fee ; but the Court is bound 
to give^ if possible^ an effect to every word ; and teUa* 
went does not apply exclusively to bequests of chattels^ 
ibr the statute of wills employs it as applicable tp devises 
bf land* As executor also^ the defendant roust take a 
fee^ because he is required to pay the legacies in three 
months, and a fee might be necessary to enable him to 
do this. Derm denu Mellor v. Moor, (a) Smith t« 
Coffin is precisely in point for the Defendant; and 
the circumstance of there being here a previous dis- 
position of the particular estate will not make ady 
difference ; the words remainder and residue having 
been holden to carry a fee^ where an estate for life 
liad passed in a preceding part of the will. Hogem 
V. Jackson. In Timewell v. Perkins^ Doe v. Buckner^ 
and Shofw v. BuUj the circumstances were not the same 
as in the present case. 

• r 

Bosanguetj in reply. The expression reU and residue 
is iK>t coupled here with effects real, as the words re^ 
mainder and residue were in Hogan v. Jackson^ but with 
personal effects* The payment of l^cies is never a 
charge on the land, unless laud is mentioned for the 
.purpose* 

Dallas C. J. Every case of this sort depends on 
lt» own peciiliar circumstances ; fpr, in eyery cas^ the 

" question 
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qaestion & one of constrtt^tion to be. ^rande w.'0ie }§^t 

whole of ibe wiil ; every case^ idieFeforeit ii( ipdlvjdllili^ ^^^^^ 

and to be looked at with much cauticw; and t\if 9^^e|r^ ^wJ^M 

flty for caution is the greater, wheii .we. Qon$idjar,^4ii 3' 

Heath J. says, in Smith v. Cqffiny that « WiHs. are fr^ fiftHW* 

qoendy made in extremis; sometiiDes when the agoniflaof 

death are approadiing ; and it would be uitfairi;o;jCfNi$ 

itrue stricdy the words used by an ignocant testatoiriJ^ 

tbiifc situation/' The authority referred to in; the ^t^pai 

iiMance is Smithy. Ccffirij where it was truly obserred 

fay Bulkr J*, *' Cases of this sort depend on niceties^^of 

expression, and sometimes even on a single Vord;udhd 

JtUas been fffi^uently said, the nonsense t)f onefmisi 

cannot be a guide for that of another ;^ and I, for one,- 

shonld be very sorry to decide one^case of this kind bf 

another of the same kind, unless, on comparison, thiiK 

two were found precisely alike. As to the case if 

l^mith v« Coffin itself, if there were any doobt respeotiiig 

itf it might require more consideration.- That it is;; a 

single case, and carrying the doctriiie> far, (not mcannig 

to say unsupported by principle^) ^'thfit it is notadyeiMcl 

to in other books, comes to me for the first timew The 

testator meant to diq>ose of his whole property, and 

such in general is the intention of testatofs'j but that 

is not sufficient, unless the will contains words to carry 

the fee. Here, imder the clause containing the d&vise 

of the real property, if that clause be : tak^ alone^ ah 

estate for life only pass^ ; but the question is; whether 

it can be connected with. the intention tc^;j!dit|XMev9f 

the whol^ expressed ia the introductory dausi^ifisisd 

with the general words all my testamentary estatufimfd 

(gffects in the residuary clause, so as to pass the fee. 

There are many cases in which -the ikrords ettaii and 

effects will give a fee from the . company ,ia^/wUdi 

they are found. So that, considering the ciise of Smith 

Vt Gffifif and that the word testamentary is here ac*> 
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1821. coippanied by nearly the $ame expressions as it wa^ in 

' Dd d m ^^^^ ^^f ^^ *PP^*^§ clear, that the testatrix, iri the pre^ 

Ptffl^ARbElr *®"^ instancej has, by the Introdqctory wor^s, express^ 

'«' an intention to dispose of all her property, and iq the 

. • ,»jr * resi^luary d&U^e, us^ expressions sufficient to carry 

that intention into effect. Indeed Heath J., in Smith 

y. Coffin^ thinks the residuary clause would not haye 

been sufficient without the word testamentary. I am 

unable to distinguish this case from that of Smith v. 

Coffin^ and, therefore, without going more at large into 

the question, I think, on the authority of that case, the 

Defendant, Gilbert^ takes a fee in the land deyised to 

him by Agnes Hatherly. 

« 

Park J. There can be no question that the testatrix 
intended tb dispose of the whole of her prcwperty. The 
rule is clear, that though introductory words will not 
convey an estate, yet they are of great use to aid the con- 
struction, if sufficient words of conveyance appear after- 
wards. Here it is admitted, that the fbe of tlie property 
at Bromehitts did not pass under the clause by whkh 
that property is devised ; we must therefcre reffcr to 
the residuary clause, and that is not distinguishable 
from the clause in Smith v. Coffin. Heath J. says there, 
^^ The residuary clause is sufficient to pass the estate 
in question ; for the word testamentary is a most 
comprehensive term, and we should interpret it in 
much too narrow a sense if we were to confine it to 
personal property.'' A more liberal construction than 
was formerly admitted has obtained in these caf^es of 
late years ; as, in devises of lands with an imperfect 
local description. Lord Hardwickey in Tilley v. Simp^ 
son (a), takes this distinction as to the use of the word 
estate — that where it has appeared to be the in- 

{a) Cited in Fletcher v. Smk^th % T. R. 659. 

ttfntion 
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tention of the testator that it should be so understood, 
the Court has restrained the word estate to carry per- 
sonal estate only ; but when he has used words com- 
prehending all his personal estate, and then makes 
use of the word estate, that it will carry a real estate. 
In TimeweU v. PeikiT^ }jg g^§i " The word estate 
itself may include as well real as personal," where it is 
not confined by the testator to things personal. Here, 
the testatrix gives all her personal, and then her testa- 
mentary estate. 

Under the^e circumstances, and f^^rUcut^rJiy m{h f^ 
fiwienoe to Smith y. O^Hy I think tbfr^ PfiH^t h^ judg- 
ment for the D^&ndapts. 

ByRRQUOH J. In questions} (^Tic()rning the iq^em^Qi^l 
of a testator^ I pvoi«ss tQ decide pu ^Q will ^tsel^ ^4 
nol on oases cited* IntVP4uQtQry wor^« ^re of gv^ 
impeirtance to shew iH^ iptwtioft of ^ tis^tatq?;, ^f vg 
miquire in w||iat atnse ibe preset tes^^tvi^ vs^ thf 
words temporal estate and effects, there can be no d^^U^ 
that she applied them as well to land as to chattels. No 
doubt, she meant to give a {ipe by thos^ v^ry wpcds : ^u( it 
i& inunaterial to decide tbat, b^c^v^e tbQ residu^u-ji cl^u^ 
QOEEiing after such e$pre^4ons niust be sHJ^^pt ; ^ 
I have no doubt the tcfttatrii^ l^pjiied t^ e3fpres§K>n^ 
ker testamentary estate and ^^ts^ to the «amQ afcjjeQ^ 
a& the expression, hev t&npQral e^^ and ^^ts^ 
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llicuARDsoN J. I think thft^t fk f^ pfl^ssed by t^ 
residuary clause; vpless it did) the lattfr piirt gf it, 
ndust be inoperative. This i^ the safeat cQnsit;r^ction ; 
especialty when what the te^tirix n>^m p^ the wbp}e 
will is so apparent. The argument that the word 
testameniaiiy is applicable to chattels only, i^ an- 
swered by ?*ef^rence to the statute , of wills. But thi^ 

vfsry 
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lli2l. veiy testatrix uses the word testamentary in the dispo- 
L''^^' Mtion of land. 
PEKWA)ptpjfii Judgment for the Defendants, 
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N9V.14. HooKHAM V. Chambers. 

Where zfeme JJULLOCK Seijt had obtained a rule, calling on 
psrated'from ^^^ Plaintiff to shew cause why the bail bond in 

her husband this case should not be delivered up to be cancelled, and 

by a sentence the Defendant be permitted to file a common appear- 
of divorce, a '^ '^'^ 

merudettboro a^ce^ on the ground that the Defendant was a feme 

washoldento cooerte vfYiQii the cause of action arose. The affidavit 

appeal was admitted that she had been divorced a mensd et thoro^ but 

fdll pending added, that she had appealed against the sentence of 

•^(^^iitts the ecclesiastical court, and that the appeal was still 

Court, on mo. pending, 
tion, ordered 

to^b^can-- Peake Seijt., who now shewed cause, referred to the 

cellid, the early pleas of coverture, to which it had been usual to 
^^^!^^ T^ly^ divorce a mensd et thoro, (Com, Dig. Abatement^ 
peafinc^. E. 6. F. 2. H. 42.), and to Stephens v. Tot {a\ where 

the Court held, that a wife divorced a mensd et tkoro 
might sue alone. After citing Belknap^s case(&), and 
Sparrow v. Carrutkers (c), De Gaillon v. Laigle (d), 
Walford v. DePienne{e)j Hopewell v. De Pinna(f\ 
he said, the principle deducible from all the cases was, 
that where a wife was separated from her husband by 
competent authority^ so that he would not be liable tQ 

(a) Moore, 665. (d) i B.^ P. 357. 

,. ,{b) % H. 4» 7. a. (e) % Esp. 554. 

{c) » J3/. X 1970 cited in Jb';i^« \/) % Campb^ xiZn . 
ftead V. Langborougbf i Co, Bi 
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b^r d[^bt3f the wife herself might be said to be 9^fim 
sole: here the husband could not be sued, being 
obliged^ as. a consequence of the divorce, to allow his 
"wfe alimony. 
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Sedper Curiam. All the cases cited, except one mi 

jprim case, are anterior to Marshall v. Button (a), since 

^which it has always been holden, that sijeme coverte 

cannot be sued as a Jeme sole. Besides, here is an 

appeal pending against the divorce. 

Rule absolute. 



(a) 8 T.R. S4S* 
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Park v. Torhe. 



Nov* X4* 



T^AUGHAN Seijt, on a former day had obtained A writ of 

a rule nisi for an attachment against the warden of Ifobeaj corput, 
the Fleetf on an affidavit, which alleged that the Defend- ^^ ^ y^ 
ant haviufir been arrested at the suit of the Plaintiff, was one of, the., - . 
afterwards committed, upon a habeas corpus, to the CQ8- • "J?^ f ^^' 
tody of the warden ; that final judgment having been purpose of 

obtained in this action, a habeas corpus had been sued cl»a»png io 

-. execution a 

prisoner in the 
custody of the warden of the Fleet, the warden omitted to produce Kim at the return 
of the writ, or afterwards. On a motion for an attachment against the warden, it ap- 
pearing that the prisoner had the privilege of the rules ; that search had in vain been 
made for him on the day of the return of the habeas corpus ; that loA was not found 
till it was too late to conduct him before the Court on the next day, when he was 
deprived of the rules, and returned to close custody ; that before the application for 
an attachment, he had been discharged, under the insolvent debtors' act, from the 
action in which it was proposed to charge him in execution by the habeas corpus. 

The Court discharged the rule for an attachment, oa th^ warden's paying 
all costs. 

out 
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I M I . mi by the Plaintiff, under the seal of the Cog rt, diredteA 
to the n^rarden of the Fleet, returnable on Tuesday neitt, 
after three weeks of the Holy Trinity, in Trinity term 
last, to satisfy the Plaintiff; that on the 6tb Jidy Iiuit, 
the writ was delivered to the warden or his deputy, at 
liis office in the Fleet prison, and that the warden or his 
deputy acknowledged the Defendant to be in his custody, 
and received a fee for returning the writ ; that the reeotd 
of the judgment was brought into court, and that the 
clerk to the Plaintiff's attorney attended at the return 
of the writ, (on the 10th July,) for the purpose of 
charging the Defendant in execution, at the suit of the 
Plaintiff^ upon that judgment, and that he then paid the 
tipstaff the fees for bringing up the Defendant ; that the 
warden did not bring the Defendant before the Court, 
but requested to be allowed until the following day for 
that purpose, and that the Plaintiff's attorney and his 
clerk attended in court until its rising on the follow- 
ing day, but that the warden did not bring the De- 
fendant into court, and by such default the Defendant 
could not be charged in execution ojn the said judjgment 9 
that the warden had since informed the Plaintiff's at- 
torney that he had granted the Defendant the rul6» of 
the prison, and had taken security for his duly keepfrtg 
tJie same, and had been prevented obeying the writ, by 
reason of his officers not being able to find the Defend- 
ant within the rules, or elsewhere, from the time he re- 
ceived the same, until after the rising of the Court on 
the last day of last Trinity terra ; and that the wi^rden 
had been personally served with notice of the rule^ 

An affidavit in answer having admitted the reedpt 
of the writ, stated, that, in consequence thereof^ one 
of the turnkeys of the prison was repeatedly sent to 
the lodgings of the prisoner, (the Defendant,) Ca de- 
sire his attendance, for the purpose of explaiiUAgf to 

him 
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the natvni ^ tlui tnit, and t\e naaasa^s^ <>{ KA iftt}. 
attendance at the prison on the day of th^ ratSMH 
in order that he might be before the Court, in 
fldwdifiaof thereto; but ihat^ notwithstatidiflf aiMery «9sime. 
imaibte QHQrtioil) tbe Defendant couid not ha finind 
titt lat« Uk Om afternoon of |he Imi day of bit Trinitf 
psxmf yfhfii\ i% wa^ too Iftle to conduct bim beisft 
thfi Cam^ i (hat tbt I^ndant, bjtving dqurmd t^ 
nm^^ pf tb0 power of ^somplj^ing ¥iilb Iha ttusmHHid 
(nf tim writs N^9 ^p;^*w^ pf the benefit! of idbe ralsi, 
aod coni&Red with||i t^^ walk pf ibf priictfi, whava be 
Qpi^im^ a pi^epner> at tike m% qf the Piaiftlii^ ^aAH 
h» wa% fpg^ t];»eni^ 4ifc]^9^ge4 by virtu^a o| aa order 
of ^ Cou^ % ri^Uef of inaoly^t debtors, as well ffom 
4m^ actipd in ^(uesi$i#), a« fvom aU otb^ d^j;a Ibr wbiak 
|ie waa detai]»ed in ^M^tody ; 

Blossett Ser)i 90W fj^ewed cawo agaisus^ tbie mde^ aad 
contended, that, though strictly speaking, the warden 
wg^ ^ UaU? to the att^^^bxaeat, on die ground of a 
Uttla ne^is^oass, (it uqt appearing that the utflnofH saairab 
\s^ \)e&^ v^^^de 00 the dajF wbea Torr^ was; ima^caf^) 
yat 4^ tl^f Court would not ^mpal biiQ tP pay the 
^tib^ 7j?n?^ baviog returned to prison b«^ore any farther 
pro(0eedipgs were hf^ apd ^^ Plainti^ haviqg 912^- 
Ulj^oed no injury firpni'the wa^ai of a due ^retuco. to the 
habixifi corpus^ inasmuch ^ Torre was shortly afterwards 
discharged under tb^ in^lveDt act The privilege of 
the rules was ackiu)wledged ai^d authorised by ike 
Qourty ajod an aistion pf escape or attaf^mept fo^ npt 
l^rioging in the body would not lie against the ^m% 
in cir:(^uinstaapei^ similar to the presenfr; to aiistai^ s<ieh 
an action, the prisoner must have been seen oul< of tJie 
rules, and the action must have been commenced or 
the attachment sued out befi»ra he surrendered {Tiddy 

299. 
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latl. »9. 302^ 6th ed.) The King v. The Sheriff of Mid^ 
7^ ^Oesex.{a) 

Faughan Serjt, in support of bis motioD) argued, that 
a prisoner in the rules was as much in the custody of 
the warden as if within the walls of the Fleet; and 
that the warden could suffer no injury from 3uch a 
regulation, as he took ample security for the indulgence^ 
and derived a considerable annual sum from the allow- 
ance of it The reason why the action and attachment . 
would not lie in the cases supposed as to the sherifl^ 
was, because the Plaintiff had the prisoner's body at 
the time of suing out his writ ; but he had not the body 
at the time of the return of the habeas corpus^ which, in 
this instance, was the only time to which the Court 
would look. The warden was bound to obey the writ, 
and the consequences would be serious if such ai^ answer 
as was now given should be deemed sufficient. 

Dallas C. J. The warden is undoubtedly bound to 

bbey the writ, or to give a reason for not doing so \ 

and the first question is, whether the reason here given 

is sufficient ; strictly speaking it is not. The only an- 

' swer is an affidavit, jin which the officer informs the 

.Court, that one of the turnkeys was repeatedly sent to 

the lodgings of the prisoner, to desire his attendance 

^ for the purpose of explaining to him the nature of the 

writ. The turnkey makes no affidavit, to shew what 

' degree of' diligence he has used to find the prisoner ; 

if he oould not find him at first, he ought to h»ve 

iiiCi^eased his diligence ; this is a very loose way of obey- 

iiig.ib€^;Wjrit, which must be more carefully attended to 
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• .  . . 
Then, as to the consequences, the question is, whether 

tbe rule shall be made absolute, and on what terms. 

"With respect to the Plaintiff, as the prisoner took the . ]^^ .. 

benefit of the insolvent act, it would have been no ad van- IwRK. 

tage had he been returned under the vrrit : are we tRen^ 

to put the Plaintiff in a better condition than he wout? 

have been in case a proper return had been made to 

the writ ? certainly not. But the warden^ must pay the 

costs, on the grounds which I have before stated. 

Rule discharged, the warden paying all oosta 
attending the application. 
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Hudson and Another v. Harrisok. ^^* *<>• 

• 

HTHIS was an action of assumpsit brought by tbe Insurance on a 

Plaintiffs, to recover 300/. from the Defendant^ ^^^^^7^^ 

being the amount of his subscription to a jiolicy of in- charged partly 

surance for 7000^ on goods, effected in the name of the *^ ^** P*^ 

1 • 1 1 • n* VI -ati/«, and 

Plaintifis, on goods m the ship S'^oallaw, on a voyage " at pjutiy at £• 

and from the Cape of Good Hope to Bristol^ Liverpool^ and ,Thf ▼«««1 

which con- 
veyed the 
cargo bong wrecked near B., and three-fourths of the cai^ being either lost or no 
impregnated with sale water as to render It imprudent to delay the sale till the 
porta ai D. m L, could be reached, the assured, on the %sd of I}ecember^ the 
day they heard of the loss, gave notice of abandonment i and, on the a7th of Dt^ 
cembtTf called a meeting of unden^Titers, which three underwritera attended, and 
ordered the assured to do the best for all parties. On the a8di of the ensuing 
Fibr¥a9j9 and not before, some of the underwriters interfered, forbidding a sale of 
the damaged wines about to take place at B., and rejecting the abandonment. 

Held, that this was a total lots, and entitled the assured to abandon ; and that, at all 
events, the underwriters, not having stirred for more than two iqpadtt after notice of 
the abandonment! must be taken to have acquiesced in it. 

An insurer, whorejecuan abandonment^ must do so within a ifttOBabk time* 

Vol. III. H DOUn, 
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}99h Dublifif all or either, including the risk of crafl, at. the 
m^^ premium of two and one half guineas per cenU^ to return 
4. iO^* jP^ .^^A f<^^ s^c|l P^^^ of ^^^ interest as might be 

HA^BW^n. i^ischarged at her first port." By a memorandum in 
tbp policy, the insurance was declared to be " on wines 
Vfllujed pX 25L per pipe, and at the same rate for hot- 
heads." The declaration averred the goods insured to 
be in the plaintiffs and J)aniel Dixonj the sailing of the 
vessel with the goods insured on board on the voyage 
insured, and a total loss of the goods by the perils of 
Ae sea. The Defendant pleaded the general issue, 
rhe cause was tried before DaUas C. J. and a special 
jury, on the 17 th of February^ 1821, at the 2xm« 
don sittings, when the jury found a verdict for the 
Plamtifis, damages 300/., subject to the opinion of 
the Court, on a case, of which the following is the 
substance. 

The Plaintiife are partners with Daniel Dixon^ at the 
Cape (if Good Hope^ under the firm of Thomas Hudson^ 
Jbixon^ and Cb., and they are also partners in London^ 
under the firm of Thomas Hudson^ Donaldson^ and Co. 
On the sist oi August^ 1819, Daniel Dixon^ in the niime 
of his firm, entered into a charter-party, under seal, at 
the Cape of Good Hope^ with John Philiips^ mastier of 
the SwaUoiaOf by which the vessel was hired to take t 
cargo, of wine for a voyage from the Cape of Good Hope 
to Brisioij |br orders firojp the Plaintifis ; and hating 
there unloaded such pi^ of the cargo as they 8h€Mil4 
direct;, she was to proceed to the ports of fjtverpool^ 
Dublin^ or Corkj or any two of them tlie Plaintifis might 
direct, and dischargie the remainder ; and frpon die de- 
livery of the c|u*go^ ff ^ght was to be p^d at each jpott, 
in certain proportions mentioned in the charter-piurt3f:« 
On the 25th September,' 1819, Daniel Dixon dipped at 
the Cape, on board the Swallow, the wine in question, 

.vUch 
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which consisted of 241 pipes and 71 half pipes, qr 
hogsheads of Caye wine^ the property of, and oh the tm*^^^ 
accbuhi; and risk of hin^self and the JE^iaintjfls, and 6[ '%i 
the value, accpr(]ihg to thp inypice price of 7,947/-^ of HAR?EB?J^s 
whicli He advised tjhc Plaintiffs by letter, in copse- 
qiieiice of which letter the policy in question was eneqt^^. 
The Sp)all(/Wy with the wines insured, sailed from tlie 
Capcj on the 9th October j J 8 19, ^pd in the night qf Hie 
fist December following, was driven, by a gale of w^hg, 
oii the tbcks near Portishead^ about 13 miles trocQ 
UtisioU and soion afterwards fell over on her side, Oii 
file 23d December^ the Plaintil^s in tkmdon heard of the 
vessel being on shore, ^nd the same day gave notice of 
abandonment to the Defendant and the otnei* uncJef- 
wfiiers to the policy. On the 22d December^ the ipastej* 
df the Swallow went to Bristol^ and applied to Stessr^. 
Alexander i merchants and ship-agents there, whp were 
liti'kiidwn tb the Plaintiffs and the underwriters, for 
their assistance, desiring them to do their best for all 
obnceriied. Messrs. Alexander engaged lighters and 
craft to bring the cargo to nrisiolf on the 22d Decern" 
hier / 1 1 6asks were taken out df ihe vessel, and a iioJe 
Wfis cut in her side, through wliicji tbe remainder q\ 
the cargo was removed into lighters on the six following 
3iiys, and taken to Bristol. The tide rises at Pairii^ 
iieiid near 46 feet, and at high water the iVhole or tpe 
oifgb Was nearly covered with the sea, and the greatest 
ptfrt remained under water for about nine hours, betweeix 
flood 4nd flood; and, when part had been removed^ 
tBe residue floated in the vessel. The wines saved 
ebiisisted of 229 pipes and 67 hogsheads; 71 pip^ 
ktid 43 hogsheads were sound atid full ; 44 pipes an^ 
&k hdgsheads were impregnated with salt water; 17 
pfp^ and four hogsheads were quite empty; the others' 
tiad either pariially leaked) or were affected more or less 
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with salt water; but, in the opinion of some of the wit- 
nessesy were merchantable. The vessel was afterwards 
floated to Bristol^ and, being incapable of repair, her 
materials were sold. The Plainti£R; had intended to 
land 1 00 pipes of the wine at Bristol, and to send the 
residue to Dublin ; but no offer was made by the 
master or owner of the Swallow, to forward the re- 
mainder to Dublin. The Plaintiffs called a meeting 
of the underwriters for the 27th December , at Uoy£% 
Qoffee-house, London, at which only three of them at- 
tended, and they authorised the Plaintiffs to send a 
person to Bristol, at the expense of the underwriters, to 
superintend the preservation of the cargo, and to act, 
in every respect, as if there had been no insurance : 
the Plaintiffs accordingly sent a person to Bristol for 
that purpose. The Defendant did not attend this meet- 
ing. The wines saved were placed by Messrs. Alexander 
in vaults under the king's locks. 

After the survey, Messrs. Alexander, without any 
authority from the Plaintiffs or the underwriters, but 
acting for the benefit of all concerned, advertised the 
wines for sale by auction at Bristol, on the 1st Marchf 
1820, on account of the underwriters, of which they gave 
a month's notice in the country newspapers and in the 
Public Ledger at London. On the 28th Feh^uary, Messrs. 
Alexander received a letter from the attornies of the D^ 
fendant, dated London, the 26th February, stating^ that 
they had been consulted by several of the underwriters on 
the Swallow, and noticing the advertisement for the sale ; 
and, that no misunderstanding or prejudice might there- 
after arise on that subject, they informed Messrs. A. that 
the underwriters did not sanction the sale, but denied any 
right of sale by which their interest could be affected; 
they denied, that any right of abandonment existed in 
the insured, saying, that, should any of the wines 

have 
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ve been lost or damaged by any peril insured against, 1821. 
underwriters would be ready to pay such loss ; that, j^^^^ 
K f any of the wines were not in their port of destination, ^ 

be underwriters required the same to be forwarded, and Habrwon, 
ould be ready to pay any expenses or charges properly 
ncurred, to which they might be liable under the policy, 
number of persons from different parts of the country 
liad assembled at the time and place of sale, but in con^* 
sequence of this letter it was postponed. 

On the 1 7th March^ 1 820, the attorney for the Plain- 
tifis wrote to the attornies for the Defendant, proposing 
that the wines should be sold, without prejudice to any 
of the questions which had been made, or that might 
thereafter arise on the part of the insured or the under"* 
ivriters. No answer having been returned to this letter, 
the Plaintiiis, on the 1st Aprils 1820, wrote to Messrs* 
MexandeTy requesting, that they would sell the wines 
on account of the concerned, and that they would 
incur no expenses but such as were necessary. The 
wines were sold by auction at Bristcly on the 24th 
Aprils 1820, and produced the sum of 4044/. 2s. 6^2., 
which was received by Messrs. Alexander. From this 
gross produce^ they deducted the charges which they 
had paid for taking the cargo out of the vessel, re- 
moving it to Bristcly landing and warehousing it, 
also the charges of the sale by auction, and their 
ccHnmission of 5 per cent, on the proceeds: and the 
master and owner of the SwalUyuo having claimed the 
freight, primage, and port charges upon the wines 
. which were conveyed to Bristol from the wreck, 
at. the rate stipulated in the charter-party, for such 
part of the cargo as should be discharged there, 
Messrs. Alexander retained 460/. 12^. 6W., to answer that 
claim. By these deductions^ the net proceeds of the 
sale w^re red^ced to 2570/. 165. 3d.^ which, with the 
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tttlght^ prirftigc, dnd port charges, remained in the hdhd$ 
of Messrs. At^xander^ to be paid to the partj^ entitlw 
td receive tflem. The witne^es for both parties W6r^ 
of opihidrj, that it was best; fbf the interest of iSi cdtl- 
cerned, to sell a cargo *b circoftistanced by ^biic 
attctloh rit Briitoli and that every thing was ^ShU fttf 
obtriihing the best price for the wiries. iTie qd<Sti<*i 
fdt the bpinion of the Ccmrt was^ wh^jther, xipoh tre 
facts stated, the Plaihtlffs \refe entitled to rccbttrf It 
taUA lods,' Wftti benefit of salvage tb ifie underwriters. 
Ifihb Court AiotM h^ of opiMbn that thb PlainfSft 
irtrere totitled f o reccffbr as fhr a total loss, then fhfe vrf- 
diet was tb stand ; btit if the Court should be 6f a coh- 
traiFf opinidtt, then it wcis to be referred to an arbfitratdi^ 
16 detei*tiiine the average loss; Subject to any directicM 
#hkti the Qmrt might gfv« thereupon. 



IMl&ck Serjt.^ foi^ the Plaintiffs. This wa^ a toM 
Msi ; tb0 «8S«^^ had a right to abandon at th«f tinM W 
ttt^ abai^ofnnenl^ aiid fbis right was cenfirdtM; not 4li^ 
viested^ by ftttbile^ueift eircumitatieesr. Frbtn the doctril^ 
kdd HMm by licn-d Mansfield; in Qbsk v.. mihefi {i% 
Milies Y, Fletcher (i), and Hamilton v. Mender (t)^ eoK^ 
firmed by the decision of Manning v. Newnham {d)i it 
appears, that an assured may abandon, if th^e b^ ^btM 
an interruption as defeats the voyage, ot renders it n^ 
worth pursuing* This doctrine has been recognised by 
Lord EUenboraugh^ in Anderson v. Roiyal Exchange Ai^ 
swrance (eX and Wilson v« Royal Exchange Assurance {f) | 
and though some late cases may see(n to have narrowed 
i^ in all sucli cases the decision has turned on the cir^m- 
stance that the voyage was worth pursnmg^ the gooch 
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(d) Park Ins. Ji6o. 

i^ 7 J^ajtfAt^ 

' ) » Campt. N. A C. 62s* 
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htt^itig been 6f ah imp^sfaable nature, 6r that ft did JtoL 

liot appear thtit the vdyd^e cduld libt h$t^b hetd ^S^Sf' 

jJtifsued, ds{ hi BainbHdge v. ^rffed/i {a\ ThompiM ^\ - 

y. JBqya/ Exchtinge Assm-aike (6), jihderson v. Jl^iaijr (c), ittiSiPtoiJ. 

Patidrsm V. JH/MiV (rf), Jfflhe^ v. J%di Etchange A^ 

5fiEHmr?(e9* i^ the Ititt^r case; the lati^age of th(r 

Gotirt shews*, that the deds^km wotid be btherWfi^ 

Wher^ the goods ilre df it p0l'ts(hable fiattire. In Th&ikj^^ 

sdh ^'/itoydl Exchange A^sttrttrice^ there wa$ li dausll? 

e5«iieptibg the tmderiH'lters firom particiitk^ average, Itt 

the preset instanee,* tif ree fbniths df the cargo w^ \bslt 

oH* ^^(tged in such a #ay^ that it wobld have been iil^ 

j%f ioiis to the bvirnets td haie s^nt it oi^i itiasmnch ^ tH^ 

wine affected by salt Water Would becdme wdrsje ^itetf 

ddy: In BiJler ▼. CkrisHe{f) the loss was hblden to be 

t^l, because the ship ii^ver aiirived,' thoagh a mtrek 

\fm^ pYoportidn of ttie <^r^ r^ained nninjnred. At 

aK A^eftUfy the irisuvepd havkig taken* ti6 st^ps to repndwtl^ 

tile abandonmMI till two months after they recehred 

notice^ atid three of them, after a pttbHc meeting wikft 

called^ having ordered the Plaintiffs to do the beat, itiust 

he taken to have acquiesced^ and cantiot now resist the 

Plabfliflb' demand. 

Taddy Serjt.^ for the Defendant. H^re was liO total 
loBSy a considerable propdrtion of the casks having beM 
saved ; nor was the cargo in such a state as to warrant 
an abandonment^ 7 1 pipes and 43 hogsheads remiditing 
umDJhted ; but if it was^ the Plainti£&, nnder the sttb^ ^ 

seqpient circumstances^ cannot recover for a total kiss^ 
a policy of insurance being only a contract for indenH« 
nity, under which the Plaintiff can claim no more than 

ifl)' lo Mait, 3*9' (<') 4 U-^S. 393. 

{b) l6 Bast, •14. (e) $ M,^ S. 47. 

(<:) » M. l^S. HO. (/) iM.is(S. 374. 
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1821. he has actually been derived of. Patterson v. Bitchier 
Unless this principle be resorted to, continual difficulty 
must be experienced on the question, whether the loss 
in any case is total or partial, and what degree of loss 
shall be esteemed total ; a point on which the customs 
of various nations and the opinions of text writers have 
always differed; some requiring a loss of the whole 
subject matter of insurance^ as under the Old French 
bw ; others, only three-fourths, as in the new Cbde de 
Commerce^ Pothier^ 186. It is, therefore, that in Falkner 
V. Ritchie (a). Lord EUenborough complains of the loose- 
ness and generality of the expressions m Gossv. Wiihen, 
Manning v. Nevmham turned on the point, that the 
voyage could not be pursued (there being no ship at 
Tortola)f not on the ground that it was not worth pur- 
suing* Here^ part of the cargo having been saved and 
landed at the port of Bristol^ a ship might have be^ 
procured, and the voyage might and ought to have be^i 
pursued. What happened was not a total loss of cargo^ 
but a retardation of the voyage. In many instances, a 
greater proportion of the cargo has been lost than in 
the present, and yet the loss has not been deemed total ; 
as in Glennie v. London Assurance (6), Thompson V. 
Jtoyal Exchange Assurance, Wilson v. Royal Exchange 
Assuranccm As to the meeting of the underwriters, only 
three attended it, and they could not bind the others. 

' ' ' ' ' "  " 

HuUockj in reply, observed, that in Glennie v. London 
Assurance^ there was no abandonment ; and in Falkner 
V. Ritchie, the recapture was known to the insured before 
the abandonment was made. 

Dallas C. J. Under what circumstances, generally 
speaking, the assured has a right to abandon,' so as 

{a) s AT. & iS. ayo (3) z M. ^ S. $yu 

to 
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^iu> state a rule applicable to all cases, is a question of 

extensive importance and difficult consideration; and 

XhiA appears from the variety of opinions in the text 

^writers, and the number of cases that have been de*" 

cided on the subject. That he has in some cases a 

Tight to abandon, is clear; and also,. that in case of 

abandonment after a capture, the abandonment Js supers 

seded if the ship be recaptured and .pursues her voyage 

beneficially. As this is a case where the ship has been 

lost, and the cargo materially damaged, is the assured 

bound to send on the goods taken from the wreck ; and 

if so, in what proportion is he bound to send them 

on ? Is he to send only when half is saved, or a third, 

or a quarter ? Is he bound to send them on at all 

events, or only under certain circumstances? That the 

rule on this subject differs is clear from the various text 

writers; some stating it at a fourth, some at a third, 

and some at a half ; we must therefore act on the custom 

of the country in which the loss happens. . I own I long 

thought, that, if the profits were reduced one half, it was 

not incumbent on the owner to prosecute his voyage; 

whether or no that doctrine (wUch may be collected 

firom some expressions of Lord Mansfield) be sound, 

or whether the observations made on it by Lord EUeU'^ 

borough be just, we are not driven now to decide. My 

opinion is formed on the circumstances of this particular 

case^ and I wish distinctly to be understood, as not 

laying down a rule for any other; because, in a system 

of such importance, and where there is such an apparent 

conflict among the cases, I should be sorry to afford a 

ground for further doubt, by laying down the rule too 

generally. But the circumstances of this case do not 

require that I should do so. What are the facts of this 

case? The ship was completely lost; the cargo, which 

was taken out of a hole cut in the ship's side, was covered 

with the sea for nine hours at a time, the greater part of 



1821. 



Hudson 
H^aaisair, 



)W 



GASfi^ IN MICHAELMAS TERM 



HAAlMHf* 



it vtm ffiftteriaHy dsttnaj^, atid in stieh a stdte ail td 
render it tinfit to be carried to a sfreSt^r distance. 
Only 7 1 pipes Sttid 43 hogsheads were sounds arid ^^ 
a^ured had originally intended toi dispose of 100 pip^li 
ftt the port liear which the loss hap))ened: The assiffett 
immediately gave notice of stbandonmeilt, and calMd K 
nitetltigof lite nntderwriters, i^hidk three ofthem attetkki^^ 
aHi authorised the Ptahitiffs to a<;t for the benefit of lill 
dM^med^ takhtg no other st^ till aftei* an LhfteHa) ^ 
twof tn^Miths. Thftt the tdpiniti aot^d Ibr the beti^t t( 
aH coneertfed is deiiir) tttUti the testimoify ^ all th^ wH^ 
iiMMte; bat, tho«igly he did HCfl fot ^e benefit of a^l 
c^ftlee^nfed^ if the insii^er bad a i^jght Ui insist on a leglA 
dl]$ectlonv h^ fi^ust have the benefit of thdt 6b)^tio<l# 
Bdl imi he such #fghtt ifi tb)s tifts^, 6f has he be^n bott^ 
bfi his own acfi^ or the acits of ^ers ? the laW i^ thuc 
tti« flslutelk sbsiU abettJdon in reasonable titne^ that be nMry 
not lie by to se^ whether it may be mdre to his inpteMt 
rM to abandon t he rnrust^ therefoi^, in reasonable lit^^ 
(isid what is reasonable trme is k matter of kw for Ai 
decfsicHf of the Court) give notlceof abandonment. Wbftt 
ii reasMable time in each case, must depend on cip^tM* 
sttMdces, When th^ loss happens in a foreign oountry^ 
ther^ ave no means of giving immediate notice hieve : if 
ndlice be ghrea there^ the agent for all parties tberri 
miist act as beneficially as he can for all. But if the 
lliss hopp^ in this coudtry, and notice of abandonment 
be duly giveq, fisom that moment it becomes the ddty 
df the underwriters to send down an agent to do his 
best* Here, the earliest notice of abandonment was 
given ; bat if the l^w were to compel the assured to 
give the eacliest notice of abandonment, and at the samet 
time allow the underwriters to lie by and afterwai'da 
refuse to accept it,- there would be no mutuality of oUi- 
gation between them. .The question^ therelbrls^ ia^ 
iKbeth^r the underwriters, by lying by in the prescsM 

instance, 



itmnhcej hive ncft iridhce^l the &«siifea f6 MieVi that 1821; 
th^ ftbafidotirtieht ^as Acquiesced in. Htrfe, the fiofrcc ^7^^^^^ 
Wttf giWh ih ihcentbery the ftistrre^a ^ere calfed t^i ^^ 

getber, arid, after having dbM nothing dtirffig tiearly HAlHteoiri 
titw thotlths, th^ interpose jusi befoi^ tbc^ sate takcfs 
pifte^; Where there are drctitns(tan6e8 to sih*W an ills^ 
(Jtil^^nce, it it hcrt illowaMc for the tihdtfrwi'itertr,- after 
^6h kn acqtiiescehcef,- to cofhe ftrt-ward «fid interpi^^. t 
flHHk Ihefe w^dS such an fi^qafescfence her^; If ft ^ete 
fiS6fesi«ary, I might go farther; slM isHf the cih-g6 warf 
iSdatriagea atid i-ecMced a# to retfder the loisf totrfj 
Wi; oin the ground dt the uhderwriters htfrfng kecpA- 
<ieea in the abafrfdorimeht,- vtiii} narrowhg my decisidhr 
tb tWe* circcrinstttnc^li of the prei^ent tks^; I thfck ihe 
rUdiiii^ d¥e etftltfcd td Judgment. 

 

PjtRK J. I atfa of ophrioti thfs lAra* a tbtiS losaf. After 
#lfat ha^ lUten ff6m Hry Lord Chief Jefetiee^ R ii Mb 
itee^ry for mi to go into the whoW aise, but I irtif 
Be plertiiJtted to dfotibt whether it is tfeccs^ry to narrow 
the oW rtile respecting ab^ndonrrtent ; itnd I tWwk thtfe 
i^e of the cases oh tb^ s^bj^cf ksiinHsk b^ ^ppdrUsi 
td their fuH extttrt. I; for o^, haVe ne*ep beeh Afks 
tb c6mprefcfend the tkse of Fdtkntt f ; RUthie^ ^hieh- 1 
h'fllve the' les^ hesitarttbn in aVoWM^* iMsnHKh ^ ihii 
IxH'St Chancellor and Lord UedHdnle have e^^riiised 
tM^fl^elves to labdbff ntider the saffhe diflieuftjr: BUf 
ft^rif V. The ibnful ^xeHhnge I thliA Ui the pnr^e 
fW the cto^ before us, esljbfcciiilly ift the arguments ^f the 
iiidges; the Cftrgo, th^^y behi^ of an hn]f^sb«b)e 
rifttttte, ttre Court confined them^eNM to treating it M 
il iiase of retstrdation only ; but Lord ElieHtoroi^h said 
*^ if indeed the cai^ had been of a perishable nattirei^ 
this would not have been a case of retardation only, 
but of destruction of tfci thing insinredi'^ 

As 
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As to the point relied on in the present case by mj 
Lord Chief Justice ; the underwriters, having never re- 
pudiated the abandonment till the end of Pebruarj^ 
must be taken to have acquiesced in it. It being clear 
that the assured must, if he abandon, immediately 
elect to do so, it is but fair that the underwriter sboald 
also, as soon as may be, make his election. If the un- 
derwriter says he will not accept the abandonment, the 
assured may elect to proceed for a total loss, or continue 
his voyage; and where there is an obligation on one 
side, there ought also to be one on the other. In one 
stage of Smith v. Robertson (a), in the House of Lords, 
the Lord Chancellor evidently felt such dissatisfaction 
at the decisions of Bainbfidge v. Neilson and FaUcner v. 
Ritchie^ that he wished to have the point argued befcMre 
the twelve Judges. Smith v. Robertson was afterwards 
decided upon a collateral point, and it became unne- 
cessary to give any opinion on Bainbridge v. Neilson and 
Falkfier v. Ritchie. But the Lord Chancellor said(&) 
*^ An election might, it was contended, be made in 
, these cases, to abandon or to take the chance of re- 
capture, and claim for a partial loss. But here^ they 
said, they had made their election, and that this was 
founded on their right to do so ; and that, at the time 
they claimed, they had the right, because a present de- 
mand could not properly be made without a p^resent 
right ; and that if there was a present right, there was 
a corresponding obligation to accede to it de praesenti /* 
evidently shewing, that he thought that the underwriter 
should say, at the earliest opportunity, whether he will 
accept the abandonment or not. On a subsequent 
day, his Lordship said, in the same case, that the 
underwriters could not be allowed to say that the 
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loss was not total, after they had admitted, that it \SiU 
was, and acquiesced in the abandonment as for a '^>— v-M^ 
total loss. Upon the same principle, I am of opinion ud»* 
that here is enough to satisfy the Court, that there Harrison. 
ivas an acquiescence or silence on the part of the un- 
derwriters, which admits that the assured were acting 
ixi the best way for the interests of all ; and I am of 
opinion, that this acquiescence has completed the right 
of abandonment. 

BuRRoUGH J. Most of the cases connected with the 
subject of insurance depend on their own particular 
facts. It is admitted that, if the loss here was in its 
iiature total, the assured have a right to recover. I 
think the loss was in its nature total. The ship was 
wrecked, and the greater part of the cargo damaged and 
under water for nine hours at a time. Did the loss 
continue total ? The Plaintiffs abandoned on the 23d 
of December^ and gave the underwriters notice, that is, 
they insisted on a total loss, and followed it up in the 
best way they could. The Defendant, having never 
interposed during all this time^must be taken to have 
accredited what the Plaintiffs did. A meeting of the 
underwriters was called, and if this was not the usual 
way of proceeding, it should have been so stated in 
the case. A certain number of them attended; and 
my opinion is, that the Defendant was bound by 
what was done upon that occasion. The underwriters 
who attended authorised the Plaintiffs to send a per- 
son to Bristol^ at the expense of the underwriters, to 
superintend the preservation of the cargo, and to act 
in every respect, as if there had been no insurance. 
As this part of the case stands, it is as much as to say 
that the policy was at an end. — The case then goes on, 
" and the Plaintiffs accordingly sent a person to Bristol 
for that purpose." Under , these circumstances matters 

went 
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went on i^ considerable time, and till the 28th of Febrw 
aty^ pere was ilot a word of dbjectibri bit the part bf 
the defendant ; a notice to couiltcrmarid the sale of the 
daiqa^ed wines \^as tben sefflt, ailci* the sale liad men 
advertised, aiid wheri al( opportunity of forwafdiiig tUe 
wipes witii advahtage by another vess^el was l6s{ to tKe 
Plain tills, 

This case dpe^ not f rchch on any former decision, bdt 
depends oh its own i;irctimstances, and clearly entlim 
the Plaintiffs to recover for a total loss. If tHe tinder- 
writers meant otherwise, they should have acted other- 
wise ; as they hav^ acted, they miist be taketi ib have 
acqulied^^ iti the abandonrti^ht 



RitHARDSdN 3i I thihk this was such a loss as j^^^ 
the asdiired a right to abandon, that subsequent dr6unj- 
stances have not taken away that rigl|t, and that tfaefe^ 
feVfe tfte i^laintiflfe must recover. In Mitchell v. Edie {Bjj 
Ashhurst J. !ihd Buller J. expressed an opinion, thaf^ 
where a voyage is lost, but the property is saved, the 
6wn6i' may abandon. In Manning v. Newnhdin, the sam^ 
bpinion is expressed. That doctrihe, perhaps^ is ii6i 
Carried so fer now ; it is riot every loss of v6y^e tfrii 
^ill justify an abandonment ; — a tetardatioA is Tidi 
suffifcieht ; but that there rimy be losses 6f voy^6 #IiJcS 
will jtistify an libanddhriif^t, is admitted in the liSt 
case of Hunt v. The Bengal Exchange^ sthd tfiaf iSb 
by those Judges who had moi^t cbntribtrted t6 natrrtit^ 
th6 fbrrirer dactrinef, It seems td ttte, that the jrfi- 
setft is a loss of voyage of ihat descrJptioAf. What krk 
the fect^? The ship is thrown on her side, eXpo^^ 
to the operatibn of wind and tide ; at high tidfe fell df 
water, her cat'go floating within, it being vthttrtith 
*htther ^ M it might not perish the next hotir; Tie 
iitbandonriient ^ai^ then made under circuiti^taric^sf whlf^ 
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fully warranted it. Endeavours were made, at a great 
expense, to save part of the cargo, but in the result, it 
appears, that three fourths of the whole cargo was spoiled 
or lost ; and, in the opinion of all the witnesses, it was 
for the interest of all parties to finish the adventure at 
JBtistol. This was a total loss of voyage ; wd^ t^ippgh 
there was a partial recovery of one fourth of f he pargd, 
t)fe facts being such as rendered it prudei^t fpr jtlf^ 
Owners not to proceed further, this wa$ ^ los^ ^b^cb 
M^arranted the notice of abandonment. Jt is m^tjepa)^ 
that that part of the cargo which was damage4 by i\\fi 
9alt water mu$t have become worse by delay, anq cpp- 
sequen^ly by carriage on to Ireland* I also agree, tt^at^ 
If the underwriters intended to resist the abandpnmepty 
they should have taken that step with more prompti- 
tude instead of waiting two months. 

Judgment for the Plaintiff^ 
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^ov.%^. Davison v. Mekibbek. 



A vfMd r^EBT on the pilot act, {a) The declaration coil* 

itom\ondon tained two counts; one for assuming, and the 

to Bei/astf xnd other for continuing in, the charge and conduct of a ship 

pmeeduig ^^ vessel proceeding down the river Thames^ without 

TJbamei on being duly licensed so to act, after a pilot duly licensed 

htr voyage to and qualified had offered to take charge of her. Ple% 

not liden * general issue. At the trial, before Dallas C. J. {TVesi^ 

with corn, minster sittings after Hilary term last) a verdict was 

Sr^'b^ found for the Plaintiff, for a penalty of 20/., subject to 

biscidts, is not ^^® opinion of the Court, upon the following case, 

within the By the stat. 46 Geo. 3. c. 97* s. 2., it is enacted^ 

ctf tb "^^^ that every person exporting com, grain, meal, flour^ 

r. 19*, which bread, or biscuits, from Great Britain to Ireland^ or from 

exempts from Ireland to Great Britain^ shall declare before the col- 

of taking a lector, comptroller, or other chief officer of the cus- 

TrinitjHoiue toms at the port from whence the exportation is about 

^Ji^ ^" . * to take place, that such corn, &c. is intended to be ek- 
ail coasting r ' 

vessels, and all ported to Great Britain or Ireland ^ as the case may be; 

Irisb traders ^^^ g^^J^ exporter shall thereupon receive the like 
ttsmg the na- 
vigation of the cocket, certificate, let, pass, or transire, q% is given and 

Tifamej as conformable to all the like regulations in force, and in 

case of goods sent coastwise from one port of Great 

Britain to another port therein, or from one port in 

Ireland to another port in Ireland. 

The Levant^ the ship in question, during the 

last eight years, had been employed as a trader 

between Belfast and London^ except one voyage^ 

when she went to Liverpool. On the 13th April, 

1821, she was proceeding down the river TAameSf 

(a) s% Oeo, 3. c. 29. j. 34* 

bound 
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bound for Belfast^ being laden with a general cargo 
of tea, sugar, seeds, wearing apparel, &a, but not 
with corn, grain, meal, flour, bread, or biscuits. The 
Defendant was then master of the ship, and refused to 
allow a licensed pilot to take charge of hen There are 
two offices in the custom-house at which ships report 
and clear out, the foreign ofiice and the coasting o£5ce. 
The Levant cleared out at the foreign office. A cleric 
from the custom-house stated, that she would have re- 
ported or cleared out in the same nianner, had 'she been 
loaded with com. Whether a ship shall report or clear 
out at the foreign office or coasting office, does not 
depend upon the cargo she carries, but the place from 
or to which she is bound* The same clerk treated all 
Irish vessels as foreigti. Irish vessels pay a dock 
duty. 

' If the Court should be of opinion that this ves&el 
did not, under the circumstances above stated, fall 
within the saving clause contained in the second section 
of the pilot act, (52 Geo. 3.) which exempts from the 
obligation of taking a Trinity^House pilot on board all 
coasting vessels and all Irish traders using the navigation 
of the river Thames tis coasterSy then the verdict was 
to stand ; if not, a nonsuit was to be entered* 

The case was argued on a former day in this 
term. 



. J82i;. 
Davison 

BllRIBBKN, 



 Lens Seijt, for the Plaintiff. This vessel was not a 
Coaster within the meaning of the act of parliament 
on which this action is brought. A coaster is a vessel 
which goes from port to port in G7'eat Britain^ and 
which, being never absent in foreign parts, may be sup- 
posed to have so constant a knowledge of those ports 
as not to require a pilot. That vessels coming from 
Ireland to the Thames are not considered coasters by 
the le^lature^ appears clearly from the provisions of 
Vol. IIL I 46 Geo. 
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46 Cit(U 9. €• 97* #• 9.9 for there, in order to favour the 
ppm tT$d^ Tesoela coming from Ireland to the Thames 
with a cargo of com, ar^ allowed the privileges of 
coaiter«; but such an enactment would have been Buper- 
fluoiMi if vessels coming from Ireland to the JTumuM 
genmUjf were deemed coasters. 

Vaughan Serjt, for the Defendant. The question arises 
solely on the construction of the statute 52 Geo. S« 
c. 89*, and the statute 46 Geo. S. applies to a dif« 
^reiit matter. The object of the legislature was, 
guard against the damage which might arise from 
skilful parsons navigating the river Thames / and man, 
vessels, which, from the shortness of their voyage%». 
may b^ supposed to frequent the Thames as much mm 
coasters, are allowed the privilege of navigating tbo^ 
river without a pilot ; as colliers, vessels trading to Ifor^ 
Wa/i the Cattegatf and Baltic, all constant traders In'* 
wards, from the ports between Boulogne inclusive, ao4 
the Baltic, and others ; all which are merely specified ^ 
esiiamples, and not as defining the limits of the piiyip 
lege. Sq that vessels trading regularly from Ireland, 
and, therefore, using the river five or six times a y^ar, 
must be deemed to fall within the same principle. Be* 
sides which, this is a penal statute, which the Court 
will not construe with severity. 



Lens, in reply, observed, that the statute was rather 
remedial than penal, being intended to prevent the mis* 
chiefs which had before arisen from the want of a skilful 
pilot, in a river so crowded a$ the Thames. 

Pallas C. J. My present impression is, that tbi^ 
y^sdi wa3 not a coaster within the meaning of the 
b2 Geo, 3^ and that trading frpm Ireland to Great 
Britain is not, ip th^ ordin^y sense of the word, c(>8S(- 




^'^Jf* fo order to see whether a yessel trading frpjn 
Great Britain to Ireland^ pr from Ireland tq Grecft 
Britdin^ pomes within the pieaning affixed by the legis- 
lature to the term coaster, we must see }vhat is th^ }?fSff^^r 
meaning given to the word in other acts of parliament, 
«« in the SI Geo. 3* c. 89., and 46 G90. 8* c. 87. It 
seems clear, from the language of those act«9 tbet by 
" coasters," are meant, vessels trading from and to any 
port or place or ports and places in Great Britain^ or 
from one port of Great Britain to another port therein, 
or from one port in Irefffn^ to apQther pprj^ }f^ Irflfind^ 
apd^ t)i^refore, speaking at the moment, I think this 
was not a coasting vessel. If not protected as a coaster 
by the 52 Geo. 3., is she within the protection of the 
46 Geo. S. ? The protection of that statute seems not 
to be afforded, on account of the employment of a vessel 
in a particular voyage, but on account of her convey- 
ing a particular cargo. Some little difficulty arises 
with me on the expressions of the 52 Geo. 3. ; and as 
" all Irish vessels using the Thames as coasters," are 
mentioned in the second section of that statute, I 
should have thought, had it not been for expressions in 
the other statute, that the exemption was applied by 
reason of the employment, and not by reason of the 
particular cargo, especially when the " using the Thames 
as coasters," seems contrasted with the using it as 
strangers or as foreign vessels. But the 46 Geo.S. is 
positive as to the cargo, and will not admit of this 
construction. 

Park J. of the same opinion. 

BuRROUGH J. I have great doubts on the subject. 
There is no reason why a vessel frequenting the Thames^ as 
this vessel did, should employ a pilot ; the principle being, 
that foreign vessels should be piloted, but not vessels, 
the crews of which, from frequent navigation, must be 

I 2 fup- 
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1821. supposed to know the river. It is not necessary tbey 

Davison* should be coasters; it is sufficient if they use the Thames 

V. as coasters ; and no other certain meaning can be affixed 

*^"""™5 to the words « as coasters.** 

Richardson J. declined expressing any opinion, as 
the case was to undergo consideration. 

Dallls C. J* afterwards said that the case might 
be considered as decided. 

And now, the Court awarded 

Judgment for the Plaintiff 



AS9V.4X. FuLLEB e;. Abrahams. 

Hdd, that a A BARGE being put up for sale by auction, thd 
d^ not ac- PlaintiflF addressed the company present, saying, he 

quire any pro- had a claim against the late owner, by whom he said he 

pertyundera y^^ X^esa ill used: whereupon no one offered to bid 

tale by auction • % rw » 

at whkh he against the Plaintiff. The auctioneer refusing to knock 

and hit friend clown the barge to the Plaintiff's single bidding, a friend 
bidders, the ^ ^^ ^^ Plaintiff's bade a guinea more, and the Plaintiff 
rest of the' then made a second and higher bidding, amounting, 
deten^^fro"^ however, to only one-fourth of the prime cost of the 
bidding by the barge. The auctioneer, being indemnified by the vendor, 
purchaser's ^jj^ jjj^j taken the barge in execution, refused to de- 
he had a ckim ^^^^ ^^ barge to the Plaintiff, and he, having sued for 
agamst, and the barge in trover, the foregoing facts were proved at the 
usedb th ^^^ before Dallas C. J. , London sittings v&et Hilary 
late owner of term, 1821, when his Lordship charged the jury, that 
the article. there was no legal sale under the circumstances. The 

jury, however, found for the Plaintiff. 

A rule nisi for a new trial having been obtained on a 

fonnerday^ 

pa 
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Pell Serjt. now shewed cause against the rule, con- 
tending, that this was a case peculiarly within the pro- 
evince of the jury, and that no fraud had been proved. 

The Caurtf however, being clearly of opinion that a 
sale under these circumstances could not be supported, 
made the 

Rule absolute. 
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House v. The Treasurer to the Commissioners 
of the Navigation of the Rivers Thames and 
Isis, 



Nov. %%n 



'T'HIS case^ the facts and arguments in which are suf- iVttptM in 
ficiently stated in the following judgment of the •o*ne named 
CJourt, which was now delivered, was argued in Trinity j^^aatd doaes' 
term last, by Peake Serjt. for the Plaintiff, and Lowes of the Plaintiff, 
Seqt for the Defendants, when the cases of Thornton ^^n*^"' 
V. Williamson (a). Compere v. Hicks (6),. Martin v. Vol" goods and 

chattels. 
Pleas: zsti not guiltyy to the whole declaration; adlyy as to part, a special 
plea of license ; 3dly and 4thly» as to part» certain special pleas, on which 
the jury were^ by consent* discharged from giving any verdict ; 5thly» as to the un- 
named closes* Ub» ten. The replication took issue on the plea of not guilty* tra« 
Tened the license mentioned in the id plea, and also new assigned on that plea ; 
and> as to the unnamed closes* contained a nolle prosequi* The rejoinder took issue 
on the traverse* judgment was suffered by default on the new assignment* and 
the cause went down to trial* as well to try the issues joined* as to assess the Plain- 
^*9 damages on the new assignment. The jury found for the Plaintiff on the 
general issue (without any damages) ; for the Defendant* on the plea of license; 
and assessed to the Plaintiff* on the new assignment* one shilling damages and one 
shQling costs : Held, that the Plaintiff was entitled to the general costs of the cause* 
including those of the trial* the costs of the issue found for the Defipqdant beiitt^ 
deducted, but no costs being allowed to the Defendant on that issue, 



{a) 13 Easti 191. 



{b) 7 r, R, 7*7, 



M 



lance^ 
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1891. ianee{A), Brooke t. Wmet{b\ Day v. Hanks {e\ Orif- 
HffDHi ^^^ ^* Davies {d% Postan v. Stanway {e\ and Trottnan 
«. V. Hblder (/), were cited. 

Thi ODamiis- 

*' Thames. Dallas C. J. The Plil!ntl£P has obtained d rule, 

^Uftig cm the Derendiint to shew cau6e why one of the 

prothonotaries of this court should not tax the Pldintiff 
bift full co^ts of this cause, deducting therefrom the cd^ts 
on the issue found for the Defendant, but not allowing 
the Defendant any costs on that issue. 

This is an action of tt^^flass, for trespasses charged 
to have been committed by the commissioners in some 
named and some unnamed closes of the Plaintifi^ and 
also for seizing and taking his goods and chattels. The 
t)efendant pleaded, 1st, not guilty to the whole declar- 
ation ; 2dly, as to part, a special plea of licence ; and, 
3dly and 4thly, as to part, certain special pleas, on 
which the jury haVe, by consent, been discharged from 
giving any verdict; atid, f/thly, as to the utl^named 
closes, liberum tenementum. 

The Plaintiff, by his replication, took issue on the 
J)ka of not guilty ; traversed the license mentioned in 
the 2d pled, and also new-asslgned on that plea ; and fls 
to the un-named closes, entered a nolle prosequi. 

The Defendant, by his rejoinder, took issue on the 
traverse, and suffered judgment by default on the new 
assignment ; and the cause went to the assizes, as well to 
try the issues joined, as to assess the Plaintiff's damagea 
on the new assignment. 

At the trial the jury found a verdict for the PlaintiflF^ 
otl the general issue (without asstesing thereon any da-* 

[a\ I East, $50* {d) 8r.it 466. BttfL^yS^ 

(b) a H. Bf. 435* Rulloci [e) s Ea'jt, %6i. J72r//« 369* 
on Costs, ii%» (/) AntCfl, 7,%2. 

magfi) 
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lyimj^ei) for the Defendant^ on the plea of I'lceM) ; aii4 IMl* 

CMl the new assignment, they Msessed tp the Pliiintiff ope ^J?""" ' 

i^ltilling damages and one shilling eosts. ^^ 

The rules established by Pos$an y.Stawdfc^ (nX ^^^*9 TkeQMMliN- 

MMm ▼. Ab/^r (ft), and other oases on the ow pwlf And ''SSilin^ 
by* i>i^ v« Htfn^i (c)i GriffUh v* ZXswiV^ (^), and other 



on the other parti seem to amouot (o this ( that 
^re the Plaintiff -s demfind U altogether deniild by thf 
Xl«ftndani-s pleas, and at the trial the Plaintiff obfauai 
1^ verdict for part of his demands and the Defendant 
^ibtaipi a verdiet as tp other part, tb* Plaintiff le entitled 
to the ooits of the issues found for him, whif^ JAdnd^ 
ftlus geperal eosts of the trial, hut do not include tlie 
eMlsta of the issues found for the DefendeDt, on wbieb 
iUi$t- mentioned i^ues, however, the Defendant is m^ 
.flmtitled to claim any costs from the Plaintiff; but where 
Itfie Defendant suffi^rs judgment by de&ult $s to part 0f 
^e Plaintiff's demand, and pleads only as to otbtr 
jtert, and the Plaintiff takes issues on the pleas^ and at 
^la trial all the issues are found &>r the De&ndant| 
there the Defendant is entitled to the costs of the iSBves 
Jbund for him, and the Plaintiff is entitled only to the 
<x>sts of the judgment by default. 

It seems to us, that the present case falls within the 

ibrmer of those rules ; for here the Defendant, by plead- 

Jng the general issue to the whole declaration, made it 

oiecessary for the Plaintiff, in order to get rid of that 

plea, which would otherwise have barred his whole 

action, to go to trial at the assizes, and he could not 

l>y any other means have obtained damages or costs on 

the judgment by default ; the Plaintiff, therefore, having 

obtained a verdict on the plea of the general issue, and 

on assessment of damages on the judgment by default, 

(a) s Ea^U a6i. {c) 3 T. R. 6sA* 

{b) Ante, I. %%%. (d) 8 T.R. 466* 

14 ii 
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1821. is entitled to the general costs of the cause, including 
'^ „ - those of the trial, the costs of the issue found for the 

HOUBB 

9, Defendant being deducted, but no costs being allowed 

Tlie Commis- to the Defendant on that issue. 

"^!^^^^^ In this case^ the learned Judge certified, under the 
statute (a), that the trespass whereof the Defendan 
was found guilty was wilfully and maliciously commit' 
ted by him. It has been argued on behalf of the De 




fendant, that this certificate cannot avail, because the 
statute, it is said, does not apply to trespasses confi 



by a judgment by default, but only to such whereof th< 
Defendant is found guilty at the trial : and althoug] 
this Defendant has been found guilty on the gen 
issue; yet that, it is said, will not avail, because n 
damages have been assessed under that issue. On thi 
point we consider it unnecessary to give any opinion^ 
because, independently of the certificate, we think that; 
the Plaintiff is entitled to the costs of the trial, beings 
the only mode by which, in conequence of the Defend- 
ant's pleading, he could obtain an assessment of damages 
on the indgment by de&ult. 

(a) 8 & 9 W. 3* €. lu J. 4* 
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J5NRY Machin and Mart Vessey v. Elizabeth j^w. ^^, 

Reynolds, 



'^^HE following case was directed, by His Honour Bequest of 

the Vice^CbaQcellor, to b^ sent for the opinion of P«rson^ty to 
^,. ^ ^ testators aister 

*bw Court. and nephew 

John during their 

joint livety 

iliare and share alike^ and to the survivor for life» in ease there tbouid happen 

tp he n9 iisue living of tbemt or either of them ; but in case both^ or either$ should 

leave any issue^ to the survivor of the said sister or nephew one moiety of the per- 

tonalty for his or her life^ the other moiery, or such part of the same as should be 

thought needful by the executor of the party dying and leaving issue* to be applied 

to the maintenance and education of all and every the child and children of the 

party so dying, during the respective minorities of such child or children ; and after 

the death of the survivor of the said sister and nephew» the survivor's moiety in the 

pcr8onaIty» or such part thereof as should be thought necessary by the executor of 

such survivor, to be applied to the maintenance and education of all and every the 

child and children of such survivor* during their respective minorities, and <u/hen and 

0S such several children of the said sister and nephew (if there should be any; should 

respectively attain their age of a r, the whole of the said personalty unto and equally 

amongst all of them, share and share alike ; and if but one, then to such only child : 

the persons who eventually should have the payment of the shares to have due regard 

to the expenditure of the children during their minorities, in order to the division of 

the property being made as equal as possible* But if the nephew only should have 

' issue living at the time of the death of sur%'ivor of sister and nephew, the property was 

to be divided among all his children, in such shares as he by will should appoint ; and 

in default of such will» equally among all such children. If the sister and nephew 

should both die without leaving issue, the property was given to such person or peiv 

sonsy in such shares as the survivor of sister and nephew should by will appoint ; and 

in default thereof, to testator's personal representatives. 

Then followed a devise of real estate to the sister and nephew for their joint llves» 
and to the survivor for his or her life, in case there should be no issue living of 
tbenti or either of them ; but in case both^ or either of thenif should leave any 
issucf then to the survivor of the sister and nephew one undivided moiety of the 
real estate for his or her life ; the rents and profits of the other undivided moiety 
to be applied to all and every the child and children of either of them (the sister and 
nephew) so dying, during their several minorities, if there should be occasion for it, 
in like manner as was directed regarding the personal estate ; and after the death of 
the survivor of the sister and nephew, the remaining moiety of the rents and profits of 
the real estate was to be applied in like manner, if there should be -occasion, to all and 
every the child and children of such survivor, during their several minorities ; and 
when and as such several children of the sister and nephew (if any such there should be) 
fhoulcl respectively attain their age of ii the whole of the real estate was given unto 

and 
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ism* John Vessey was, in his lifetime and at the time of hi^f 

M*" *" death, possessed of considerable personal property, aw 



V. seised of an undivided third part, in certain me88ua|[i 

RCYNOLOs. lands, tenements, and hereditaments called Upper 

and equally ^ot^ Farm^ in the parish of Southwell in the county 

tuchl^ildren Nottingham^ by virtue of an indenture of demise, 

share tftd th^ 22d September^ 1798, whereby the said tnessuag|K:-<«( 

shM »1ft*, If lands, tenements, and hereditaments were demised m^m 

one« M tenantt ^^^ ^^d two other persons therein named, their helf s ftl%^ 

in toj^mofii fti^slgns ; to hold to them, their heirs and assigns, as te- 

mntttite ntnts in common, during the lives of the persons tb«ir«iii 

hefat and tft- named. Livery of seisin was endorsed upon the deed 

irfgn*, forevtf; j^j^ Vessey^ by his will, after various specific and ps* 
ttod itt cast the . . V ^ ,,\, -1 r u- i 

ilster and ne- ouniary legacies, gave ail ttie residue of his persoml 

^hew should estate dnd effects, of what nature and kind soever, as 
eutleav!ns»or foll<>^'8 ' ^^^ interest, dividends, and proceeds arising 
tbet« being from such residue, to his sister, Mary Vessey^ and hb 
AuiJd d*^tttt« °^^®^> Henry Machin^ during their joint lives, to be 
der %t without «qUally divided between them, share and share alike, to 
l»tje» the real ^j^ J foj. their respective use and benefit, and to the sur- 
given to G.M. ^^^0^ ^^ themi during her or bis life, in case ther« should 
Held, that happen to be no issue living, lawfully begotten of thdm 

Jwfl^ chnd of ^ ^'th^^^ of ^&ai ; but, in case both or either of them 

thenephewi should leave any such issue, then to the survivor of 

the only i»toe ^bem, the said sister and nephew one moiety or half- 

ideceiliveat P^^ ^"'y ^^ ^^^ interest, dividends, and proceeds of die 

the death of residue of the personal estate, for and duriuij his br her 

todt ^it the ^'*^ ' ^^ other moiety or half-part thereof, or such part 

death of dte of the same as should be thought needful, by the exe- 

devi8or, A cutors or administrators of either of them, so d yin^ and 
vested estate /» • -i * ^^ o 

in fee simple leaving issue as aforesaid, to be paid and applied for 

Sn remaindet ftnd towards the maintenance, education, and bringing 

teal torooer^ "P ^^ ®^^ *^^ every the child and children of such of 
Mibject to be them the said sister or ilephew so dying during thrir 
devested Sn 

pftrt by the birth of other children of the nephew or niece or either of them, and 
diteMiiisble altogether in tiie eyent of ditdi child dying ia the Dfetime 6f the nephew» 
i^ under age without issue. 
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levtral fttid teiSp€Ct\ve minorities ; and Trom and after the 
dMth of the survivor of them, the said sister and lie* 
phdW) the other moiety or half-part of the interest, 
dividends, and proceeds, or such part thereof as should 
be thought proper by the executors or administrators of 
ittCh survivor of them the said sister and nephew^ to be 
applied in like manner^ for and towards the maintenance, 
and bringing up of all and every the child and cliildrcti 
Iff such survivor, during their several and respective 
minorities ; and when and as such several children of the 
uid sister and nephew (if any such there should happen 
to be) should respectively attain their age of 21 years, 
tbeik the whole of the residue of the said personal estate, 
unto and equally amongst all sucli children of the said 
sister and nephew, share and share alike ; and if but 
•De^ then to such only child : the person or persons who 
Eventually should have the payment of the above shares 
to have due regard to the expenditure on such several 
and respective children during their minorities, in order 
to the division of the said personal estate being made 
at equal as possible amongst them; but if it should 
happen that the said nephew only should have issue 
living at the time of the death of the survivor of them 
the said sister and nephew, then such residue of the said 
personal estate, was to be paid in like nianner, unto and 
amongst all his children, in such parts, shares, and pro- 
portions, manner and form, as he should by his last will 
direct and appoint; and in default of such will, the 
residue of the personal estate was bequeathed unto and 
equally amongst all such children of the said nephew ; 
provided, that in case the said sister and nephew both 
died, without leaving any lawful issue of her or his 
body living, then the whole of the residue of the said 
personal estate was given to such pei^on or persons, and 
in such parts, shares, and proportions, manner and 
form, as the said sister and nephew should by will 
al^oiRt; and in default thereof, to the testator's re- 

preient^ 



1821. 
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pres?ntatives. All and every the testator's real estate 
whatsoever and wheresoever was given and devised 
unto the testator's said sister and his said nephew 
for and during the term of their joint natural lives^ 
and to the survivor of them two, during her or hit 
life, in case there should happen to be no issuer 
living, lawfully begotten of them or either of them; 
but in case both or either of them should leave any 
such issue, then to the survivor of them the said 
sister and nephew, one undivided moiety or half-part 
only of the said real estate, for and during his or her 
life ; and the rents and profits of the other undivided 
moiety of the said real estate, were to be paid and ap- 
plied unto all and every the child and children of either 
of them, the said sister and nephew, so dying during 
their several minorities, if their should be occasion for 
it, in like manner as was thereinbefore directed, regard- 
ing the interest and proceeds of the personal estate; 
and from and after the death of such survivor of the said 
sister and nephew, the remaining half-part of the said 
real estate was to be paid and applied in like manner, 
if there should be occasion, unto all and every the 
child and children of such survivor of the said sister 
and nephew, during their several minorities; and wheh 
and as such several children of the said sister and ne- 
phew respectively, if any such there should happen to 
be, should respectively attain their age of 21 years, 
then the whole of the saiii real estate was given unto 
and equally amongst all such children of the said sister 
and nephew respectively, share and share alike, if more 
than one, as tenants in common, and to their several 
and respective heirs and assigns for ever; and if but 
one, to such only child, his or her heirs and assigns for 
ever; and in case the said sbtcr and nephew should 
both happen to die, without leaving lawful issue of her 
PIT his body, or there being such, they should happen to 

dit 



> 



IK TSE [Second Yeah of GEO. tV, 1S5 

tlie i/nder the age of 21 years, and without issue, then 1821, 
^11 and every the said real estate was given unto George m'^-^hin 
JUdseley^ of Famsfieldf farmer, his heirs and assigns for „. 

«ver. The testator appointed his said sister, Maty Rieynolds. 
Vessey^ and his nephew, Henry Machin^ executrix and 
executor of his will. 

The testator died on the 3d day of February^ 1819, 
'^thout having revoked or altered his will. Henry 
Jdachin and Maty Fessey (who remains unmarried) are 
Ills coheirs at law. Henry Machin^ at the death of the 
testator, had a daughter, Elizabeth Susannah^ who was 
then and is now his only child. On the 10th October^ 
1820, Henry Machin and Mary Vessey made an agree- 
ment in writing with the Defendant, Elizabeth Reynolds^ 
ivfaereby Henry Machin and Mary Vessey agreed to sell, 
iuid the said Elizabeth Reynolds agreed to purchase the 
laid undivided third part of the said messuages, landd, 
tenements, and hereditaments devised by the will of the 
~ laid John Vessey ; and Henry Machin and Mary Vessey 
were, by the said agreement, bound to make a good 
title to the premises, anH convey the same to the said 
Elizabeth Reynolds, In order to make title to the said 
hereditaments, Henry Machin and Maty Vessey^ paying 
a compensation therefore, obtained of George Mpsely^ 
by an indenture, dated on or about the 20th January^ 
1821, a release of all his interest or possibility under the 
testator's will ; and by certain indentures of lease and 
release, bearing date respectively the 2 1st and 22d days 
of January^ 1821, and made between the said Henry 
Machin and Mary Vessey^ of the one part, and Robert 
Swan, therein described of the other part, reciting, 
among other things, the said indenture .of demise for 
lives, and the will and death of the said John Vessey, 
leaving the said Hemy Machin and Mary Vessey his co- 
heirs at law, and further reciting, that, for the purpose 
of destroying the contingent remamders expectant on 

th« 



]32U tbe life esta{^s of the said Henty Machin ap4 M^^H 
TT^"^ Ve$sey of and in the third part of the messuages, lw4^ 
V, and hereditaments comprisjsd in the said indenture (f 

RinrtroiM 4^17^16^9 and given and demised by the said \yill of the 
9aid John Ves^ey^ by merger of the sajd life estates of d^ 
said Henry Machin and Mary Vesseyy in their rcv^rsippayy 
estate or interests of and in the same third party as 
heirs at law of the said John Vessey : It was wi(nes8^| 
tbat, in pursqance and performance of the said agree- 
n^ent, and upon such consideration as were tbere}!^ 
mentioned, the said Henry Machin and Mary Vessey^ ^n4 
each of tiiem, granted, bargained, sold, released, ani^ 
confirme(], unto the said Robert Swan^ his heirs and ^- 
signs (in his possession thep being, by virtue of a 
Ipase for a year, as therein mentioned), the said un(}i« 
vided third part or share, late of the said John Vesseu^ 
of and in the said messuages, lands, and hereditaments 
comprised in the said indenture of demise, to hold the 
same unto the said Robert Swaii, his heirs and assigns, 
for and during, the natural lives of the persons named 
as cestui que viesy in the said indenture of demise, and. 
the survivor of them, freed and discharged of and from 
all the contingent interest given and devised, in and by 
the said will of the said John Vessey^ to the uses and 
upon the trusts therein limited, expressed, and de- 
clared, of and concerning the same, that is to sav, 
(amongst others) to sucli uses and upon such trusts, and 
for such ends and purposes, and with, under, and sub- 
ject to such powers, provisions, declarations, and agree- 
ments, as the said Henry Machin and Mary Vessey^ at 
any time or times, and from time to time jointly, during 
their joint lives, by any deed or deeds executed as 
therein was provided, should jointly direct, limit, and 
appoint ; and in default thereof, upon such further uses 
and trusts, for the benefit of the said Henry Machin and 
Jkfa/y Vessey respectively, as therein were mentioned. 

The 
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The questions for the opinion of the Court were, firstt 
i^hetber Elizabeth Susannah Machine the daughter of 
WJcnty Machin^ took any and w^at ^tatp in the 3aid 
andivided third part of the m^suages, lan4s» tiepe- 
oaepis, and hereditaments compri^d in the indenture of 
denaite, upon the death of the said John f^essq/f and 
under his said will. 

Second, whether the said Robert Swan^ Henry Machin^ 
wmA Mary Vessey respectively, took any and wh^t estates, 
interests, or rights respectively, in the said messuages, 
lands, tenements, and hereditaments, under the said 
deeds, dated respectively the 2ist and 22d of January f 
1881. 
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Machin 
Reykchjos. 



HuUock Serjt., for the Plaintiffs. The daughter of 
Semy Machin took only a contingent remainder in the 
devisor's real property, under the will of the devisor. 
The devisor's intention, as it may be collected froqi 
various expressions in the will, was, that none of the 
limitations over should take effect till the death of his 
nsler or nephew. There are many cases which de* 
cide, that when the expressions *^ leaping issue^* or 
*^ leaving heirs of her body,*' are employed, the issue 
intended are only those who shall be living at the 
death of the party who is to leave them. Forth v. 
Ciapman{a)f Bead v. Snell{b) So the expression 
*^when and as/' applied to the period of a party's 
coming of age, has been holden to mean, that nothing 
shall vest till that time. A legacy to A. B. wheri he is of 
sueh an age, lapses, if he dies before the age indicated. 
Hie present will may be considered in two divisions ; 
that which relates to the personalty and that which re- 
lates to the realty, though the expressions are nearly 
^like in both. In that part which relates to the per- 



(a) 1 Peert Wms. 664. % (^) » Ath. 646. 
iS^. Ca. Ah. S99. fU |6. 159. 



senaltyi 



Its 



CASES » MICHAELMAS TERM 



1821. 

Machin 

RXYNQLU. 



sonalty, the property is bequeathed to the sister and 
nephew and \o the survivor of them, in case there should 
happen to b^.no issue of. either of them living; but in 
case either of them should leave any issue, then, in cer- 
tain propqrtions to such issue. So, as to the realtyf the 
limitation over is, in case either of them shall leave 
any issue. That cou aoly mean such issue as should 
be living at the death' of the party. Then, as it could 
not be ascertained before hand who would or would not ' 
be living at the death of the sister or nephew, the re^ 
mainders over, depending pn an uncertainty, wetv- 
clearly contingent ; and as such, were destroyed by tb^ 
conveyance of the 2 1st and 22d of January^ ld2J, the 
freehold interest on which they were supported, having 
thereby ceased. What estates Robert Swan^ Henry 
Mac/ling^ and Mary Vesseyy respectively take by thM^HdA- 
veyance, depends on the determination of the question 
touching the remainders in the will. 

Pell Serjt., for the Defendant. The daughter of 
Henry Machin^ the devisor's nephew, takes a vested 
remainder in the devisor's real property, subject to 
the life interest of her father and aunt, subject to the 
fund for the maintenance of children, and subject to 
open and admit to participation, after-born children. 
This is the intention of the testator, to be collected 
from the whole will; he meant the children of his 
nephew and sister, to take at the deaths of the » ne- 
phew and sister, and to take equally, which they 
would not do if the remainders were holden to be con* 
tingent, as the nephew and niece might then bar themisd 
for want of a supporting freehold. .. The expressions 
when and as does not fix the time of a contingency, but 
points out when a vested interest shall fall into posses- 
sion. BorastorCs case, {a) Goodtitle v. Whitby, {b) Doe 



{a) I Rep^.i^* 



{b) I Burr. %7,^. 
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r. Lea. (a) The law favours vested interests, and :if .1821. 
there are any words to effect the testator's inten- *^ ' ^ ' 
tions, they must receive a liberal constructioQ. Ive$ v. ^^ 

L^ge. ip) As to the cases touching the expression .Rbynou)!. 
** leamng issue/' they were, like all other cases on wills, 
decided on the particular instrument, and cannot be 
safely applied to the construction of any other. Ac- 
cording to the definition of Willes C. J. in Parkhurst v. 
.Smith (c), there are but two sorts of contingent remain- 
ders, and the circumstances on which the present remain- 
ders are supposed to depend (namely the number of chil- 
dren that may be living at the death of the nephew 
and. sister) will not render a remainder contingent 
within that rule, 

lUiockj in reply, urged, that the greatest inequality 
in the division of the property might ensue, if these re- 
mainders were holden to be vested ; for if one or more 
of the children should die, the share of the parties so 
dying would go to an eld^r brother, who might thus 
obtain eleven twelfths of the whole property, while nn-» 
other brother had only one twelfth ; that the rule 
touching contingent remainders, laid down by Willes 
C. J., had always been deemed too narrow, and that 
the number of children who might be living at the 
death of a parent, was clearly laid down by Feam as 
one of the circumstances which might render a remain- 
der contingent. 

The following certificate was afterwards scnt« This 
case has been argued before us by counsel. We have 
considered it, and are of opinion, that Elizaheth Susannah 
Machin^ the daughter of Henrj/ Machiuy took, ypon the 



\ 



a) 3 T. R. 41. (c) Wilks^ 338* 

b) 3 T.R. 488., in note. 
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latl. delA af ib» Mid «ltofi Fte^, and uhii^ his 1»^ ^ 
tettOfe fti fte simple in ^^emaihder, dtiritlg tbe liv^ bf 
tfil» (^5^trf 1^ t^, ih tbb undivided thi^ ^ft tsf the 
ttMittllges, liuklii Miiisineiits, and li^reditamedlbs eodi- 
pi^bA in tte Hiikl inddnttire df demise^ sdbjefct td be 
dieVeiMd in pM^ hy the birth df other childr^ df ihfe 
tt^ iftll»y MlAHkih and Jlfit^iy F^^, or dt ^th^ df 
ihMbi Itfld determinable ahc^ther in th^ dveht c^ her 
djrii^ In the lifetime of the said thhty Machine or bhdtar 
the iigii df twentjr-oh^ iMthdtit leading issue. 

Second, That the idAA Ibdhert Sooati, Hei^ AtAk^ 
ud Miff V^»^ did not, nor did either of th^, tlife 
Mj Mate, interest, or right under the said deedi itf 
the 21st and 22d of January^ 1821, which etth iii afijr 
way defeat or affect the remainder, which we conceive 
to have beeik tested in tb^ said ^Uzaheth BMmdk 
JfiidMii, as fliftiMUiid* 

R. Dallas, 

J. A, ^ARK. 
X duRROt76^ 
J. RiCHARDSOV; 



N9^.%z. Kelly v. Clubbe. 

JMt win not fj^kE plaintiff declared in( debt^ for the ahrears df an 
^ dhS^ annuity granted by the IJefendattt to the PlaintilTs 
nuitant, for the wife, fot Hfe; the declaration alleging, that by aii m- 
arrean rf aa ^^j^tete betweeti (he Defendant df ihe first ttart, aiid 

aimuity for life '^ 

itiuing out of 

lands, though the declaratZdit ^tvotds stating that the grantor had a. frcehol<f ia the landf, 
and alliigei that he received the rents of the lands to the nse of die granted 

one 
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ode Batrak CltdAe of the second part) (which said Sarah \^%l. 
ibad sineri intermarried with, tmd was thei^ the wift of ^T^JTT^ 
tlie Plaintifl^) and ohe John Jeyes of thffrOth^ part^ y. 

Ae Defendant) for the cdnsiderations therein stated^ Qi>vwBi 
did gr&nt nhto the said Sarah and her dssigns^ during 
lUe tentt of her natural lifb, a certain annuity, antiual 
•tnti or rent charge of 2002. lo be j^arlj issuing^ payablej 
and going out of certain premiin^ m the said indenture 
particularly mentioned : that^ after the making of the 
indenture^ and after the Plaintiff's marriage with thb 
■rid Sarahs and during her life, to wit, oil the S5th 
March^ 1821, 200/. fdr foUt quarterly parents df the 
said annuity or rent charge, which ended and expired 
mi the day and year aforesaid, became^ and iTas due, 
owing and payable^ and still was in arrear arid unpaid^ 
•oatiwy to the effect of the indenture and the I)#fend- 
Silt's covenant : and that the Defendant^ during the terin 
in which the arrears had accrued, and since tbe said 
intermarriage of the plaintiff, had received the rtents and 
profits of the premises to the use of the Plaintifi^ where- 
by, &c. Then followed the common money counts. 
Demurrer and joinder. 

Hullock Serjt, for the Defendant, was stopped by the 
Court, who called on 

Onslow Serjt., for the Plaintiff, asking him if he could 
Jlistinguish this icas^ froth ^M v. Jiggs.{a) bnslow . 
said, lil that case the grantor of the aMnbity ii^ak alleged 
Iti be seised Ih fee of the l^ds dh ii^hicH the knhuit> ^is 

irged, trnd though it teas cl^r, tHdt debt wdiiltt Sbt-vtr s^nmi 
S^diiring the life of the annuitant, for fhfe atreatto^tfii '* ^:^* 
annitity for life, issuing out of a freehold, yet there was  
lio such decision wilh respect to annuities cbarg^ oii ' 

K 2 terms 
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1821. terms for years; that there was nothing unusual in 
granting an annuity for life out of a long term for years, 
as out of a term for 500 years ; and that it did not appear 
Clubbe. on the declaration, that the Defendant had a freehold ia 
the premises charged widi the annuity, or indeed, that 
he had not merely a term for years ; that, if it would 
have appeared by the indenture referred to, ^that the 
Defendant had a freehold in the premises in question, 
the Defendant ought to have set it out on oyer; and 
that, at all events, debt would lie on the allegation, that 
the Defendant had received the rents and profits of the 
premises to the use of the Plaintiff. 

But the Court thinking, that this case was not to be 
distinguished in principle from Webb v* Ji^s ; that it 
must be taken, the grantor had a fee in the premises 
when nothing to the contrary appeared, and that the 
circumstance of the grantee's taking a freehold, was of 
itself sufficient to bar the action, they gave 

Judgment for the Defendant* 



iVw. %A. Goss V. Watlingtoi^. 

Entries made HPHE Defendant had suffered judgment by default in 
collector of *" action of debt on bond. After reciting that one 

taxes in a Thomas Watts had lately been elected and chosen the 
h^d^^J^ beadle of the ward of Queenhithe, in the city of London, 
to him by his &i^d that, in order to secure the payment of all taxes, rates, 
predecessor in 

office, and afterwards delivered to his successor, are evidence against his surety, in an 
action on a bond conditioned for the due performance of the collector's duty, and the 
delivery up of the books kept by him in his office. 

Qtutrci Whether the receipts signed by such collector, for monies payable to him 
ia his official capacity, are evidence against his surety in such case. 

duties^ 
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duties, and other assessments which he might, by virtue 1821. 
of such office, be at any time appointed to collect and 
receive, unto the Plaintiff, the deputy of the ward, he 
the said Thomas Watts and the said Defendant had agreed 
to enter into the above-written obligation, the condition 
of the bond stated in the declaration, was, <^ that if 
die said Thomas Waits did and should well and &ith- 
fhlly collect and receive the watch-rate^ and the several 
taxes, duties, and assessments which he then was or 
should or might thereafter be appointed or employed 
to collect or receive by the Plaintiff, as such deputy as 
aforesaid, and also did and should well and truly. pay or 
cause to be paid the same watch^rate, taxes, duties, and 
assessments, and every part thereof respectively, unto 
the Plaintiff, his executors or administrators, or unto 
hig or their order, upon demand, from time to time^ 
when and as soon and as often as the same, or any part 
thereof respectively, should be received by him the sdid 
Tliomas WattSj deducting only the customary allowance 
or poundage for the collection thereof; and also did and 
Aould, from time to time and at all times, so long and 
as often as the said Thomas Watts should continue or be 
appointed or employed as collector or receiver as afore* 
said, diligently and faithfully employ and apply himself 
in and about the collecting and receiving of the said 
watch-rate, and all other duties and assessments ; and 
also, if he the said Thomas Watts^ his executors or 
administrators, should, at any time when thereunto 
required by the said Plaintifl^ his executors or adminis- 
trators, render and give unto him or them a full, true, 
distinct, and perfect account, in writing, of such his em- 
ployment, collection, and receipt, a<id deliver up to him 
or them all the books and accounts entrusted to his care 
as collector or receiver, or as beadle as aforesaid ; and 
did and should, in all respects, well and faithfully de- 
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IWl. >WW *«>4 cww^i^pt binuidf W the eD^^utjan c£ hfs 4«|]p 
OF ftPRPin${pe?»t 9T f mplfljripejit ^ #Fesia4, tb^ ^% 

W4«IW0r 8^iQy^41^efii4^^gfljftip in fpilfcitcewi^ virtu?." T^f^Hf^ 

bpn4 and fiflpditiflg, ^^ bp^re thp (»miinf;(u:e|Hfn( 
qf tj|gt ^^it^ \)y viitflP Pf hi^ ^ o^c^ qf )}g(|4lf 
as sfpff^^^}^ ^id f^e^v^ aq^ cpll^t ^\^ vatoliitrfte, 
aft^" ggyergl gfhgf diftie^ tfl^es, fifl^ a»?e?smqi^, wfejiji 

% ?fW ^PB9"lJ?4 W<l fPPlpJf^ tfl cpM^t anfl Hi 
c^vp Iff f}ip f^(J Plj»mt|fl& 09 f pcb bpa(llp ^ a|&F«liv4' 
toi % <iwqiiq|; of ^pQ|., ji^F ^gctipg thp cu«K)j(im| 
^Jgyvai^fP pr ppqndage fpf the cpUecfit^ J^efefll; ffi^ 

w4 '■«!q"ire4 t9 psy p^<if to, ^}ie §aid PJMnHfiS' %& 

c()jrdipg tq ^jie pepdij:iflp pf fh^ bop^, the ^d fc^ 
<jf JPO^,, ^ cpJlgpte^ and rffpjypd ty j^jin, bp ^p(^ 

^ jhfi ^;?(?pn fitting? 8% Tmi^M t^m }S?tt Wifti i 

y|e^ of prpYJng ^}(b WP«*nt o,f the ^(^Ips pepfiy^fl hgf 

Wki^t icprtaiq tioqk? wer* Brpduppd,'Ty|»jc}^ \\9^ \f^ 
^pjiyered t() bim ffgip l»js pfe^ecpsspr io tbp j^c^ ^ 
cpUpcfoF (flp refpiy^r of tj^p watclj-f ^tps, &c., and Vf^k,- 
Oft his 0pcp8|sp, yrpre ^W^f4 five? jo bjs ^Hoc^gpfg:, 
Tijefe hftplFS ?o,ntajp^ tjje ^^ipes .e| thg pi»pshfoijgg|. 
chftfgBji ^ith the watpb-TfttPS, an^ cpjRpsitp \q tbg j^^ 
of pap^ parjsliloflpf was the sntp ^t lyjij^ 1^^ wj^ g|, 
s^l^pd. Manj: of the nftpip^ wepp t>c)?pd qff; tha$ |^ |i 
m^rk wa? piade aj; tl^p fljde qf tl(pm, jjy wji^ch ^fl^r^ 
^a^^s indicptpd ^h§t hp hjj^ rppiyed fjip gupi pfpe^e^i 
to thop n^fis, Re9pip|f^, gjgiip^ big W^fff, &vwm^ 
paid to ^}v^ 'm his j#c|al papapit^i wpre «|^ pj-qr, 
dijce^. Jhe <:oun8p| fpy ^|ip IDl^fendaRt jjgyigg, ofer 

jected 
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^epte^ to the adinlssion of these bool^s or receints its 
miteace sigainat the Defendant, damages to (he impunt 
of the pen^ty g( the b9a4 ^^^^ a^se^ksed for the. Plaln- 
ti£^ vUh leavi^ to ^e Defendant to redi]f(:e ^en^^ ^ 
ca9e the Qqui^ should be of qjoqion th^ tb^ eTij^^ce 
ought tQ l^ave been rejected. 

feU Seqty accordingjly, moved to this e£fect on a for- 
li)er ^Lay, pontending, (hat thiougli t^e entries in the bopl^ 
iff tbe r^ipts, ipight bl^ve beeq good evidence agunst 
^ey weipe not evi4eDC.e ^aiivst t(iir4 person^, 
^^ b^ing evidence )iot op oath; secoi^dl^^'' ^ nQ( 
^ing the l)e!5t evidence, sipce th^ parties whQ pai4 
ihe mpnev might themselves have been qslled. He 
laid ^n^h evidence had l^en rejected in Cutler v. Nfw^ 

Vaughan and Peake^ Serjts., now shewed cause against 
the rule. This WQ\4d l^ave \^n evidence agiyipst 
WfiUs^ £^d, if so^ It is eq^ual)^ evidence ag^ipst ^e 
tj^endant, for ^tdmissiops by one of s^ve^al oblIflK>rai 
are qvidepce against a co-obligor. They ar^ privies ||| 
interest, and v/here sever^ have entered into 4 Qpntracl^ 
tb^ declarj^tipns of one will bind the oth^r. Whitcomh 
v. Wnitim (J), BrqchmarC^ case {c). Vkanf^ c^ (df)| 
QiC(mt V. Jack$m (e). Wood v. Braddich Q/*). On t^ie 
same principle admissions by rated inhabitants of 9, pi^- 
fish have been admitted as evidence touching the settle- 
men( of a paup^n Bex v. Hard'a^k{g) and BeJi^.y^ 
Whitley Ixme^ (A). Thep Watts^ if aliyei mights in this 
action, have bjpen called to prove wliat he had received, 

(a) Manmng*s DigesU E*vid» (e) Peake^ N. P. C. aoj. 
Priviei. /(/) I Taiifif^ |Mi, 

(b) Dougl. ^4. iM) t» Boi^ 59itt 
{e) Gilbert, Bmii^4h% 44^^« Q) z ^« & S. 6$6. 
(J) Id.su ' 
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- 182U Axid the entries of a party deceaseds if made against his ' 
own interest, are admissible where he might have been 
called if alive. Highatn v. Bidgaoay {a\ Harrison t. 
Blades (J), Barry v. BebUngton (c), Doe^ Lessee ofReece^ 
T. Bobson (d). In Lord Torrtngion*s case (e)j the entries 
of a person living were admitted, on the ground that tfaey 
constituted pai t of the resgesta ; and so do the entries and 
receipts in the present case. In an action against the she- 
liiFfor an escape, the declarations of the original Defend- 
ant may be given in evidence. \Bichardson J. That is en 
the ground, that the sherifi^ by his conduct, substitutes 
himself for the original Defendant.] In Perchard v. Tmr- 
doll {f)j evidence of this description was admitted, and 
it is impossible that any inconvenience could result from 
such a course^ inasmuch as the receiver would never 
make entries against his own interest. Peake also died 
Brett V. Levett. {g) 

PeU^ in support of his rule. The cases of partners 
and privies in interest do not apply, inasmuch as the 
Defendant had no interest whatever in common with 
Watts ; and cases of sureties are cases strictistmi Juris, 
&voured in law. Entries of deceased persons have 
been admitted to prove, not the truth of the entries 
themselves, but some other fact with which they were 
connected. The point now in dispute did not come dis*. 
tinctly before Lord Ellenboraugh in Harrison v. Blades ; 
and Lord Torritigtori^ case turned on the course of 
trade. In no case has the receipt of the principal been 
admitted as evidence against his surety when the party 
who paid the money could be called, unless where the 

{a) zo B^ti it^. (d) IS Bojtt 3%. 

(h) PbillifSt 269. 3 Camfb. \e) i Salk. a^. 

457* • • (/) I ^J[?. 394* 

(r) 4 T.R. 514. {^) 13 Bastt aij- 

agent 
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agent bad authority to represent his principal. The 
rules of evidence are the land-marks of property and 
the safeguards of life, both of which might be endan- 
gered, if evidence such as that which is contended for 
In the present oase^ were admitted against third per^ 

ions. 

Cur» adv. vuli, 

Dallas C. J. now delivered judgment*. This case 
has been much argued at the bar, and much on 
topics which seem to have no very dose applica- 
tion to the subject. The Court, at least, will decide 
on a very narrow ground. It is a principle clearly 
established, that whatever a party says, eiUier in 
civil or criminal cases, is evidence against himself; but 
in a variety of instances it is not evidence against 
others. The entries in these books ^re in the nature of 
a declaration of the party ; but the present proceeding 
is not against the party, but against his surety; and 
therefore the question will be, first, whether the book 
in which the principal charged himself be or be not 
evidence against his surety ; and then, whether the re- 
ceipts of the principal for money paid to him in the 
execution of his office, be also evidence against the 
surety. And here it is necessary to advert to the 
situation of the parties. The Defendant was siirety 
for one who was dead at the time the action was 
brought, and who had been collector of the watch -rates 
and other taxes in the parish in which he lived. The 
condition of the bond on which the Defendant is sued, 
is, that Thomas Watts should diligently and faithfully 
employ himself about the collecting and receiving the 
watch-rate and all other duties and assessments, and 
should, at any time when required by the Plaintiff, ren- 
der a perfect account in writing of his collection and 
receipt, and should deliver up all the books and accounts 

entrusted 
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dtftr^ tberefort^ that the IM^ndant'd QbUgatipn ih 
'^ aiBfing other tbingii for the dw delivery olf l^m^ b$l<4Mi 
'^^i?^ which are referred to in the eooditioa of the boq^t 91 
p«h)ic books, (it being there stated that, the^ w^^f #^ 
trusted to him, and are to be delivered over to his iff^ 
cewor) and thereby become evidence against him. On 
tliis ground, we think that the marks made by JVaUs 
tidying off the permits mmmi$ am as an eptiy Is a 
public book, avid^tace againit the nyrety in this m(Si' 

Qg^ the other point in the oase^ whither $hfl T^WWS^ 
signed by the pvincjpi^ are evidence a^pi^st (he §|iir^ 
i^ra doubt has e^^istrd* Hut diat I agr^ in ti^ %|8^ 
tinn made a( the bf^r, that in no aa»e Qm thq :rfN9fip6 (tf 
a priqeipal be ^id^pe againut his fiur«ty, ThiF^ ^iiAl 
bi an andiiiiity actiiaUy gireq vhi^h wquld jii^tif^F t^ 
yoGeptkiii of sui^b evidenpe ; tbera might bfr fin ^^ 
^tf impli^ frfiOA the circum#taAf es of thft (Sfmic Ji 
Biggsi y> Xiatt'mK^ (a)i the i^ec^pt pf an agfi^ w§9 ^4^ 
mitted aa evidmi^ gainst bis priqaipal, Lcurd ITi^kk]^ 
it is laid (&)> afterwards v^\§4 \q tb^ cqntrai^^ ]^ 
many oases there way be a doubt whether m ^g§it \m 
<ir baa not pQwer tp bind his priu^ipal; but I dp got 
aftfiede ta the doptrine, that iu np $a^e i§ the r^^^ ^ 
tb^ agent ^Mideuee. It i« sufficient (hat tbere ip n^ 
<^uc^ in tba eironnistances of th^ present ^§fj^ (g 

mAmK th§ re^^iptl 0( ff^t^. ap^Qst b4s ^W^ety* Bif^ 

as we dipide that the^bc^ ajre f^ideui^ this be^op^i 
hMimat^wl. 

Judgment fov the BUiutift 
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QfLB. v. ]\f pRic^ apd Others. iVov. a6. 



^SaifMPSJT ffiJ^ l?Sfi «r4 QCp^p^t}o^. Jh^ J)efep4r The Defend- 
t«rW tefiJi) it W^ BW^YWif rt*<i Qn« Pf tJ^fiJ^a lj«(] COq? dcr a notice 

tmned fi9 gQQiiQ ^ifpe 4ftf r ^e hwllf "Pt?y Ifl Pq?»py ft ^T^^^^^J^^^ 

coporiop hoRIf J #}(*> HP tQ hW bwkrjiRlSFi h?d ^ipgfl tion for^^s^" 

OaiHPi^d Jg? the ^^I»!H:^pt. tbnSd' 

T^p Ii?frft^<»nts» Hnd^r ft Wfic? from fJiQ Pl»iptjff, of'2'sigiLen? 

lsr«lwM ^h? df e4 9f ossigpmept, ' ^4 jl^e piajptiflTi of the bank- 

i| WAI fi(Wt#l|de(}, tjlftl; % ^P^ WW P«t #9^*!% W deed'was ad- 
qud^qpe* missible in eyi- 

dence, though 
not proved by 

Dallas C. J., held, that the assignment so produced the attesting 
««fclw»fiW§, M Cpm^ng QUt pf tt»^ pofsesfiop qf tjie JJ'^*^^^'^^ 
Qll^cN^y iphq 1^4 talf ffl ^ hwf^pUl interest Hi|||er itf shown that the 

A W^i^t h W^^g l>eCTI fcun^ fev tl^e Plaiptif, Defendants 

bccupied under 
the deed. 

fivl^h Sprjt, on 9 fciTwer d^y^ o^t^in^d » TM^® ^'¥ t9 
fl|l|a|ide|))i^ ¥£i:dict, a^id en^ir ^ PPP9^i^ o|) thegrpundf 
%( t^e Pfew^ff QUgl^t to h^v? PWYed thp d?«? by 
Wjliflg l*ft ?t<ei^tii\g witfl^?. 

^P# Scot., yho ^^^^ cw?P ?gaiwt tbq rfljf?^ c|t$4 
.P^^ Y- -£^i^^P^(ff)3! 9xx^ cQpi^ed, tl^at the Di^fendr 
ipiito tf^ing a beneficial int^e$t under a deed in t^eir 
^(p cu^tpdyj «^V8t tie tl^?reby dee^ped tP a^ipit it* dP? 
execution. 

(a) 3 7<0fr»/« 6o. 

HuUock 



\ 
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182L HiiUack Seijt, in support of his rule, referred to 

Gordon v. Secretan (a), Johnson v. Lewellin (b)^ and 
Wetherston v. Edgington (c), as having overruled Bex 
V. Middlezoy [d) where it was holden, that a deed 
coming out of the hands of the opposite party, after 
notice to produce it, must primd facie be taken to be 
duly executed, and must be received in evidence without 
proof of the execution ; and he distinguished the present 
case from Pearce v. Hooper^ inasmuch as the Defendants 
did not take an interest for their own benefit* He 
urged, that the Court should not go further in qualify- 
ing the strict rule as to the proof of deeds; a rule 
established on sound principles, and productive of no 
surprise or inconvenience, inasmuch as the party calling 
for the production of a deed, might, under a rule of 
court or a judge's order, obtain a sigtit of it beforehand, 
and learn the name of the subscribing witness in time 
enough to produce him. {e) 

Dallas C. J. The cases on this subject have been 
contradictory; the earlier cases laying down a rule, 
which, on fii*st consideration, I should have thought 
correct, namely, that when an adverse party, who has rf 
deed in his custody, produces it on notice, it shall be 
deemed to be duly executed, and the party calling for 
it, shall not be required to prove the execution by calling 
an attesting witness. That rule indeed, proceeded on 
the ground, (which subsequent practice has in some de- 
gree removed,) that the party calling for the deed could 
not be ^supposed to know the name of the attesting 
witness. Then came the case of Gordon v. Secretan^ by 
which that doctrine was expressly overruled, and, 



1 



a) S Easti 548. (d) 2 T,R. 41. 

b) 6£jp.ioi, (e) See the nott to WetberS' 
(c) % Camfb* 94« ton v. Edgington^ % Campb. 95. 
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Bcrein the party calling for the deed, was held bound 1821. 
prove its execution, as in every other case. After that, 
£>llowed the case of Pearce v. Hooper^ in which it was 
<lecided, that where an adverse party produces, upon 
3aotice to do so, an instrument under which he claims 
^L beneficial estate, the party calling for the deed shall 
3iot be compelled to prove its execution by the testimony 
of the attesting witness ; and in another case at nisi 
jSpriusj in which the circumstances were of the same 
nature, I remember having ruled to the same effect. 
He question then will be, whether, in the present in- 
stance, the assignees did claim a beneficial interest under 
the instrument which they were called on to produce ? 
As to that, it appeared that the bankrupt had claimed 
the premises in question, that his assignees had entered^ 
and had occupied them for some time. This brings 
the case within the rule laid down in Pearce v. Hooper^ 
and I think it 'was not incumbent on the plaintiff to call 
the attesting witness of the deed produced by the De« 
fendants under these circumstances. 

pAUtit J. Whether the rule in Bex v. MiddleT^ty tras 
right or wrong, I do not say ; but the rule laid down by 
Lord Kem/atii general and unqualified as it was, I know 
produced great inconvenience, and I have myself fre- 
quently seen Plaintiffs most cruelly nonsuited under the 
operation of that rule. Perhaps great inconvenience 
might ensue from taking the rule generally, either way; 
but it has been properly r^tricted by the decision in 
Pearce v. Hooper^ and it is no longer necessary, where 
the party producing the deed or notice, takes a bene- 
ficial interest under it, that the party calling for the 
deed should bring forward the attesting witness. I 
think it sufficiently clear in the present instance, that 
the Defendants took such an interest under the deed, 

and 




CA6ES iir If leHABLMAB TBBM 

ind thitf therefor^ it Was not hecesMry tb citt tlie 
attesting witness* 

BcBROubn J. I remember a case prior to JBte t« 
jSiiddlewi/f in whieh tlie decision is to the same eflfec^ 
and I think thai afibrds the soundest mle; for ttnder 
tbe other rule, the party who has the deed^ fteqtielfli 
ly defeats his opponent by producing it; a hardship 
whidi presses heavily on the party who calls for the 
dlsed; In this case, hoWerer^ there can be no ^uestidi^ 
beeattse the assignees take an ihterest on the fkot ^ l£& 
deisd^ and I think it waft tery properly admitted. 

RiGHAAOi^oN J. It cannot be nnderstdod noW^ thitt 
H party who produces a deed or notice, is thiefrefore tkl 
be held as admitting it to be cohelusive against Him; 
In many cases, he may contend the tery cbntnory^; il 
in the case of Qordon v. Secrehtn ; or in the case of an 
h^^r who disputes a deed or will, or where It ditod iM* 
will is fraudulent. Bnt, on the other httnd^ thitfe ict 
cases like Pearce v. Hooper^ where a party who produces 
ft deed miist be takeli to admit its due teeention, as where 
h^ takes a benefical interest under it. This case is Mt 
so strong as that of Pearce y. Hocpevi but is sti£|ciclitl^ 
Sd td justify the admission of the deed without (Btd^aig 
the ttiestiilg witness. The Defendants ate Mtignees if 
a bdtikrupt ; they occupy a counting-hdnse wbidt bad 
been reiitedby the bankrupt | and, upon tibtice to do IfKS 
they produce at the trial, in an acticMt for use and bcbff* 
{Mrtlon, the deed by which the bankrupt's property is 
assigned to them. This is an insti-tlment Under whibh 
they claim an interest, and their case falls Whbin the 
rule which has been laid down touching the production 
isi deeds • under which the party producing them takes 
ft beneflcid Interests 

Rule discharged. 




IMl. 

•Ste\^ns arid Another, Assignees of Mifdnisitt, Nov. »6. 
a Bankrupt, v. R^thwell and Ahbiher, 
Sheriff of MiDm.ES£x. 

'jpHIS was an action on the 29th of EKz. c. 4., against a sheriff, who 
the sheriff of Middlesex for extortion. At the trial levies under a 
before Z)a«fl« €• J, (Middlesex sittings after Trifiify term, J^^f^ro^ 
19.2 L,) it appeared that the sheriff's officers, (who debt, it not en- 
were employed to levy under a levari facias^ a debt due *it^*^ t® 
^_ -mjr* poundage un- 

firom Mitchell to the crown,) had, at his request, allowed der the statute 

time for dividing his effects into lots, in order that they ^9 ^l^^* ^» 4.f 
might sell to greater advantage : for the expences of a Quendy"an 
man employed to keep possession during the time so al- action against 
knred^ a small remuneration had been demanded and ^In^ under that 

act, for extor- 
received. tioninsucha 

It was objected am^3g other things at the trial, first» c^^e, is mis- 
tW this being a levy for a crown debt, the sheriff wa^ not ^*>«<^«^- 
entitled to poundage under 29 Eliz.. c. 4., and that an 
aetion for extortion did not lie on that statute, but 
tliot the party's remedy, if any, was ojn the 3 Geo* 1. 
f» 15., secondly, that the remuneration, having been re- 
ceived for something done out of the course of official 
duty, was not an extortion within the meaning of either 
statute* A verdict having been found for the Plaintiffs, 
with liberty for the t)efendants to move to set it aside 
and enter a nonsuit, and 

Vattghan Serjt.,^ on a former day having obtained a 
rule nisi to this effect, on the ground above stated, 

Pell Seijt, now shewed cause against the rule, arguing 
from the words of the statute of Elizabeth, that the 
sheriff was entitled to poundage on a levati for a crown 
debt, and consequenily liable to this action, the statute 

giving 
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182K giving ponndage on all writs of extent or execation, 
\ ' -^ and a levari facias heixift in the nature of an extent, and 

ST£VJBK8 

9. at all events an execution. - He cited Jones's Index to the 

RoTHWELL. Exchequer Becordsy title Sheriff; to shew, that, between the 
time of the passing of the statute of Elizabeth and that of 
George 1st, it had always been usual for the Court of 
Exchequer to issue orders for poundage on these writs ; 
from whence he inferred, that the statute of George 1st 
was merely cumulative : he also observed, that in Deacon 
V. Morris {a\ which was an action on the statute of 
Elizabeth^ and in which there had also been a levy for 
a crown debt under a levari^ the present objection was 
not started by the Court or counsel. 

VaiighaHy contra, was stopped by thie Court. 

Dallas C. J. It is not necessary for us to dectdi^ 
whether or no the facts proved in this case, amount to 
extortion on the part of the sheriff. Generally speaking, 
extortion is the taking by colour of ofiSce more than 
the officer is entitled to, or the party bound to pay; 
in other words, taking more than ought to be chargedT . 
for the performance of the official duty. Here, the facts 
are widely diflPerent •, it was no part of the officer's duty 
to bestow his time in dividing into lots the bankrupts 
effects for the convenience of the bankrupt. If it were 
necessary, therefore, to give an opinion, whether or no 
this was extortion, I should think it was not ; but it being 
unnecessary, I give no opinion on that part of the case. 
The ground of my decision is shortly this ; the statute 
o{ Elizabefhy on which this action is framed, applies only 
to cases between party and party. Before and after thdt 
statute passed, orders were issued from the exchequer, from 
time to time, which regulated what the sheriff should be 

I 

(a) %B.i^ A, 39J. 

pet- 
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permitted to claim, clearly shewing, that he was not 
entitled to claim any thing under the statute of Elixabethy 
for, if he had been so entitled, there would have been no 
necessity for issuing the orders in question. Then 
came the statute of 3 Geo. 1., which is applicable to 
cases where the debt is due to the crown, and gives the 
sheriff poundage in those cases^ in which he was not 
before entitled to it, or, at leas^ very doubtfully. I am 
therefore of opinion, that at all events^ the proceeding 
ou^t to have been on the latter statute, £^d not on the 
former. 
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Stevens 

V. 
ROTHWELU 



Park J* 1 am of the same opinioti. I have not 
very fully considered, whether or no the facts of this 
case amount to extortion, though- I incline to think 
not; but it is not necessary for 'me to give an opinion 
on that point, because it is clear, that the sheriff was 
not entitled to poundage, as a matter of right on exe* 
ctttion for crown debts, previously to the statute of 
Geo. 1st. . The statute of Elizabeth applied only to cases 
between party and party ; and therefore, when the crown 
debt was large, the sheriff applied to the Court for re* 
lie^ and the Court made orders from time to time^ 
which would never have been done if the sheriff had 
been entitled under the statute of Elizabeth. That is 
a strong argument in support of the Defendant's case. 
Then came the statute of Geo. 1st, which mentions and 
distinguishes the different writs : and even by that sta- 
tute, the poundage is not to be taken out of the effects 
of the party, but out of the crown debt : the statute 
then gives. a r^nedy to the party aggriev^ed; not by 
action of debt as under the statute of Elizdbethj but by 
a compulsory process- from the Court of Exchequer. 
In Deacon v. Morris^ the only question before the 
Court was, as tcr the treble costs, and the point now 

Vol. III. L in 
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18S1« ^^ dispate wbs not even adverted to. I am therefore of 

N — ^ ■■/ opinion, ttiat in this case a nonsuit must be entered. 
Stevens 

RoTHWELL. BuRRoUQH J. I give no opinion whether this action 
would have been maintainable^ evai if the case were 
within tb^ statute of Elizabeth : though, if it had been 
necessary, I should probably have holdcn^ that this was 
not extortion under the circumstances. As to the other 
points, I agree in the construction put by the Court on 
the statute ef Geo. 1st. It appears to demonstration, 
that the sheriff had no right to poundage for a levari at 
the suit of the crown, under the statute of Elizabeth i 
he acquired a right to it under the statute of Geo. 1 st, 
and parties aggrieved must now pursue that statute. 

Richardson J. Hiis action is misconceived on the 
statute of Elimbetkj which does not apply to crown debts^ 
but only to eases between party and party. Prior to 
the statute of Geo. 1st, the sheriff was entitled to 
nothing, jMcoept under orders from the Court. 

The language of the Court in Peacock v. Harris {a\ 
thews that the Judges thoyght the statute of Elizabeik 
applied only to cases between party and party. I think, 
tberefcure, the Defendant is entitled to a 



Rule absolute. 



(a) Sa/Jt. 331. 



.ia2i. 

. 1 

Read v. Bonham. ivw, a;. 

jdSSUMPSIT on a policy of insurance oti the ship Insurance for 
Vittoria, at and from London to the East tniies 8coo/. on ship 
and back. The ship was insured at 8000^., And the 4000/. on 
freight to the amount of 4000f. more. At the trial freight, at and 
before Dallas C- J., at the Lmidon sittings after Trinity ^^^2eEaj^ 
term last, it appeared that the ship having sailed frotn Indies and 
j^ngland staunch and seaworthy (A 1 . in Lloyd's list), ^^?^' J^^® 
arrived at Calcutta^ took on board a cargo for England, seaworthy 
and having been overhauled and thoroughly repaired, ^^om Calcutta 
sailed from Calcutta on her homeward voyage. In pro- i^^^^^ whcwf ^ 
ceeding /down the river Hooghly she sustained daitiage, in addition to 
"by coming in contact with a briff at anchor ; but having some damage 

. ^ ° which she sus- 

been refitted, she proceeded on her voyage, where, being tained in the 
already a little leaky, in consequence (as the captain "verffoo^^^, 
thought) of the accident with the brig, she soon en- ^^^^ ^^^ 
Countered two storms, which iiljured her to such a degree storms at sea, 
» to render it necessary for the captain to put back 5 ^y which she 
atid on the SOth oi August^ 18*20, she returned to Calcfttia teredas to ren- 
in a shattered state. On the day of her arrival, the cap- der it necessary 
tain entered a protest, and wrote the following letter to toput^back- 

the resident agents for the committee at Lloyd's : •* Un- and he re- 
turned to Cat" 
€utta on the 30th of August^ i8ao. On his arrival at Calcutta^ he gave notice of 
abandonment to the agents for Lloydhy resident there, and requested that their 
surveyor might be present at the surveys of the ship. The agents said they had 
Xko authority to accept the . abandonment ; but their surveyor attended the surveys, 
\ii'hen it wa> found that the hip was so seriou ly damaged that the expense of re- 
pairing her would be nearly 5000/. The agents refused to undertake the repairs ; 
and the captain, having in vain attempted to borrow money for that purpose by hy- 
pothecation of ship, sold the ship fpr 1200/., conceiving that to be the best course 
for all parties. On the ajth of Aprily i8ai, the captain arrived in London^ where 
the owner resided ; and, on the 3d of May9 the ship's papers were delivered. On 
the 5th of Mayi the ship's broker abandoned to the underwriters. 

In an action on the policy on ship, the jury having found a verdict for the Plaintiff 
as for a total loss, and that the captain had sold the ship for ti justifiable cause, the 
Court {dUsentimte Richardson J.) refused to |;rant 3 new trial, which was moved for, 
on the ground that the ship ought not to have been 5old,*and that notice of abandon- 
ioaent had not been giimiia due time; 

L 2 derstanding 
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1821 • derstanding you have been appointed agents for Llayd% 
where the ship Vittoria is insured, I beg leave to an- 
nounce to you her return to this port in consequence of 
stress of weather, by which she has been rendered very 
leaky, and ahnost all her rigging and sails have been 
carried away. It appears to me that her damage is con- 
siderable, and it is, therefore, my intention to abandon. 
I have entered a protest, and shall send you a copy 
thereof as soon as executed ; in the mean time it is my 
intention to put her into Messrs. Richardson and Co.'s 
dock, for the purpose of holding a survey on her, at 
which you will, I presume, send some person to attend. 
I shall. keep you advised of proceedings.'^ This letter 
the agents answered by writing to the captain, that they 
approved his intention to put the Vittoria into dock, 
for the purpose or a minute survey being instituted into 
her present condition, and that they would, if required^ 
direct the surveyor to attend in his official capacity. 
Different surveys were had, which detailed the injuries 
sustained by the ship, at all of which but one the 
surveyor appointed by Liqyd!^ agents attended. By 
these surveys it clearly appeared that the ship was 
greatly shattered, and that it would cost at least 16,000 
rupees to repair her. On the 1st September^ 1820, the 
day of the last survey, the captain wrote to Lioyd^% 
agents, informing them of that survey ; that the total 
expence of repairing ship and rigging would amount to 
34,000 rupees ; that it would be highly imprudent to 
* attempt any repair ; that he thought it for the benefit of 
those concerned that the ship should be sold by public 
auction, and repeating his wish to abandon. The agents 
replied by letter, that their iifstructions from the com^^ 
mittee at Uoyd^^ were decidedly against any interference 
on their parts; that in no case was the agent to accept 
an abandonment of either ship or goods as the repre- 
sentative of the underwriters; but to leave the parties 

who abandoned to act on their own reisponsjibility. The 

captain 
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captain then wrote to the agents, askmg them if they 1821. 
would, as such agents, give orders for the ship being 
repaired. The agents having written to say, that 
they had no authority to give such direction, the cap- 
tain sought advice on the subject by writing a fidl ' 
statement of the case to three of the most respectable 
houses in Calcutta^ who severally declined to advise him 
thereon. On the 23d of September he applied to five 
several houses in Calcutta to advance money upon 
hypothecation of the ship. Four of the houses declined 
to make any advance, and the fifth also declined, unless 
the captain would hand over the freight bills and po« 
licies of insurance. 

The ship was then advertised and sold by auction early 
in October for 11,000 rupees. The captain said at the 
trial, that he had no money to go on with the repairs ; 
that if the ship had been his own he should have pur- 
sued the same course ; and that to have repaired' her, m 
the shattered state in which she then was, would have 
been an act of madness. The captain arrived in Londorij 
where the Plaintiff resided, on the 25th o( April, 1821. 
The ship's papers were received by the Plaintiff on the 
Sd of Mai/j and on the 6th, the broker, by word of 
mouth, abandoned the ship to the underwriters. Dallas 
C. J. was of opinion, that there was suiBBcient notice of 
the abandonment. The jury, under the direction of his 
Lordship, found a verdict for the Plaintiff as for a total 
loss, and that there was a justifiable cause for selling the 

ship. 

* 

The Solicitor»General, on a former day, obtained a 
rule nisi to set aside this verdict and have a new trial, on 
the ground that the notice of abandonment was not 
given in time; Hunt v. Bey al Exchange {a), MeUish v. 
Andrews {b) ; That abandonment was necessary under 

{a) s M.^S. 47. {i) 15 Eastf 13. 

L 3 the 
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182|. the circumstances; Hodgson v. Blackiston (a), Martin y. 
Crokatt (i), and Allwood v, Henckdl [c) ; and that the 
paptain was not justified in selling the ship, Reid v. 
Darby (rf), Idle v. Royal Exchange A&sw'ance{e\ that 
not being the course most beneficial to ail concemedy 
especially to the underwriters on freight. 

Lens and Pell^ Sev]\&^ now shewed cause against the 
rule. Though it might, perhaps, have been more fi4- 
vantageous for the underwriters on freight if the ship 
h^d been repaired, at whatever expence, so as to pur- 
sue her voyage, yet that could only have been done at 
a ruinous loss to all others concerned ; and the captain 
was entitled to exercise a discretion on the subject. 
Idle V. Royal Exchange Assuraiicej Hayman v. Mol* 
ton. {/) Here, however, it was out of his power to 
exercise any discretion, as he failed in bis attempt to 
obtain money to pay for the repairs. The abandonipenc 
made to the agent of Lloy£% in India^ ought to be 
deemed sufficient ; for, though he had no authority to 
accept the abandonment, it was his duty to communicate 
 it to his principals; and there was no way in which the 
Plaintiff could expect to convey the notice to them more 
speedily than through the hands of their own agent. 
But the abandonment in England^ being made within 
two days after the ship's papers arrived, (the only do- 
cuments which could give the Plaintiff accurate inform- 
ation as to the extent of his loss), was made within a 
reasonable time, which is all the cases require. In 
Hunt v. Royal Exchange {g\ the delay was five days. 
In MellisJi V. Andrews (h\ from the 8th to the 17th of 

{a) Parkas Insurance^ %%u (^ xo EasU I43. 

note. {e) ^ £. Moore, iij, S.C. 

(b) 14 J^ajtf 465. 8 Taunt. 

(c) Parlis huurance, a8o., {f)S'Ejp»^f>P»C*^s* 
7Llied. (g) s ^'tfS. 47. 

{h) 15 £ajt, 13. 

the 
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the month. So, in Gerrion v. Bqifal Exchange (a), there ^- 1881. 
was manifest delay. No case decides that the notice 
must be given on the very day the party receives the 
commwiication of his loss. But it may be doubtful 
whether, where a ship is sold, it be necessary to give 
notice of abandonment pt all* In Hodgson v. BlackU^ 
ton it was holden necessary: but the contrary was 
ruled in Mullett v. S/iedden. {b) [Bichardson J. There 
the cargo was sold adversely ; in Hodgson v. BlacUsiot^, 
it was sold for the party concerned. DaUas C. J. Ip 
Mtwood V. HenckeUf Lord Kenyan inclined to think the 
abandonment necessary ; and it may be taken for g;raat0d 
bprej 

Taddi/i in support of the rule. A captain can only 
be permitted to sell in cases of extreme necessity, such 
as a moral or physical impossibility of repairing, and no 
such necessity existed here; the ship was staunch when 
she sailed, and money might have been raised by hypo« 
thecaition of the cargo, {c) ' It was long doubted whe- 
ther a captain could lawfully sell under any circum- 
stances. Meid V. Darby. In Idle v. Roycd Exckange, 
this Court held there was such an extreme necessity ; 
but the Court of ELing's Bencby doubting whether that 
had been made out, ordered a venire de nem^ (ji) At 
all events, a captain cannot be justified in. selling the 
ships except in a case i^ which he would have sold h^r 
if she had been uninsured^ Green v. B(n/al Exchange 4jt 



Mi3 



Marsb. 88. oa for argument in IC.S., tiot 

^_ , _ J ^astf 304. Cofurt crflwl oft thldah trfio wu 

{e) Case of the QratHudhte^ for the Defendants in errorji to 

3 Rob. Aim. Rep. 240. See jpoint out how it appeared by the 

ParVs tmuraneet 618., note, special verdict that the safe was ' 

7kh ed. necessary ; and^ after hearing 

id) Bosanquet Serjt., amicus some observations frpm him to 

curi^t informed the Court . that show that: the njece^ity was to be 

when the case of Idk v.. The inferred from the finding of the 

Royal Exchange^ in error, came juryt ^i^t^ressej ^^ p|ear opinio 
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1 88 ] • mnmce. (a) In the present case, the captain would never 
have sold her if she had been uninsured : for if she had 
been repaired at an expence of 5000/., and had pursued 
her voyage, 70002. would have remained out of the esti- 
mated value of 12,000/. : whereas, under the sale^ only 
1200/. remained : then the abandonment was not made 
in time. What passed between the captain and the agents 
for I2oyd!% in Iniia^ must be put out of the question ; the 
agents having no authority to act in the business : the 
captain having arrived in London (the place of the Plain- 
tiff's residence) on the 25th of Aprils it cannot be be- 
lieved that he delayed waiting on his owner, after such 
a disaster, till the 3d oiMay ; if he did not so dday^ 
the abandonment was too late according to Mettisk v. 
Andrews^ and Hunt v. Bayal ExcTiange. As to the ship's 
p^)ers not having come to hand before that day, they 
were not necessary to enable the owner to give notice of 
abandonment, as they would not inform him of the ex- 
tent of his loss, a loss which it muse be presumed he had 
heard of by letter from his captain in the long interval 
between September and April* 

Dallas C. J. The jury have found, in this case^ that 
the captain had a justifiable cause for selling the ship, 
and they found this on all the facts in evidence in the 
cause : to those it becomes, therefore^ necessary, in the 
outset, to refer; and the more so^ because an endeavour 
has been made, though I do not say improperly, to 
impeach the ccmduct of the master, as if he had acted 
for his own benefit, or for the benefit of his owners, 
instead of acting for the benefit of all concerned. The 
. ship having been seriously damaged in a storm, what 

that the necessity did not appear* abandonment, might also be left 

and awarded a ffenire ie nov^ open. 

for the purpose of trying whether The case having been settled* 

it existed or not. Bayley J. said never came to trial on the vemre 



that the question, ^edier the 4le novo. 
drcumstaacss amoonted to an (n) 6 Taw$t/y%» 
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was the conduct of the captain on his return to Col' 1 821. 
cuita ? It is admitted that the underwriters have agents 
at Calcutta ; not indeed for the purpose of accepting 
abandonments, but for the purpose of transmitting in- 
formation : however, they have agents there, and what 
could the captain do more, as a man of justice, honour, 
and integrity, than give notice of abandonment to those 
agents ? He could not abandon to the underwriters, for 
they were not on the spot. If their agents were not 
authorized to accept abandonments, they might at least 
have -transmitted intelligence of them; and there was 
no other person to whom abandonment could be made. 
What is the next step ? The captain submits the ship to 
a r^ular survey by competent persons, and, not content 
with his former notice to the agents, gives notice also of 
the survey, and invites the agents to send some one to at- 
toid. They return for answer that they will, if required, 
send their surveyor to attend in his official capacity. 
Accordingly, one of the surveyors who signed the report, 
which was in evidence in the cause, and proved the shat- 
tered state of the ship, was the surveyor appointed by 
lioyd^s agents. At one time the captain was inclined 
to repair the ship, if it had been possible ; and that is 
clear from the attempt which he made to borrow money 
for the purpose ; an attempt which failed. The captain 
swears that he had not money to go on with the repairs, 
and that, in the state in which the ship was, it would 
have been madness to attempt to repair her. Under 
these circumstances, the captain sells the ship, after a 
public advertisement; the agents ofUai/^s being on the 
spot, no protest being made against the validity of the 
sale, nor any thing communicated by them, to impeach 
its validity : and the jury come to the conclusion that the 
captain was perfectly warranted in all he did. The 
direction of Lord Mansfield to the jury, at the trial of 
the cause of Milles v. Fletcher (a), was, " that if they 

wer^ 
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1821. ^ were satisfied the captain had done what was best for 
the benefit of all concerned, they must find as for a 
total loss," Afterwards, upon the motion for a new 
trial, Lord Mansfield said, " The captain — had no ex- 
press order ; but he had an implied authority, from both 
sides, to do what was fit and right to be done ; -^ and 
whatever it was right for him to have done, if it had 
been his own ship and cargo, the underwriter mu^t 
answer for the consequences of, because this is within 
bis contract of indemnity." Finally he says, " I left it 
to the jury to determine, whether what the captain had 
done was for the benefit of the concerned. If they had 
found ^ that it was,' where would have been the queslioa 
of law ?" So was it left to the jury in this case ; and 
they have found that what was done, was done in the 
exercise of an honest discretion, and for the benefit of 
all concerned; and I see no reason, (the jury having 
been special, and peculiarly competent to judge of such 
subjects,) to overturn the conclusion to which they have 
come. 

The only remaining question is, whether notice of 
abandonment was given in due time ; and it is to be 
considered, whether, under these circumstances, the 
rule as to notice is to be rigidly pressed. Notice must 
be given in reasonable time; the Court being the judge 
of what is reasonable ; and cases have been urged, in 
which they have decided what is and what is not rea^ 
iLonable. But what is the reasonable time within which 
notice should be given, must, in every case, depend on 
the circumstances of that individual case. Here there 
i& no evidence of any communication to the owner, of 
the circumstances of the loss, previously to the arrival of 
the captain ; and the notice having been given on the day 
but one after the owner was furnished with the full 
means of knowing all the facts of the case, must be 
deemed sufficient. 
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FAmc J, The verdict was clearly right on the first 1821. 

^point i ^r a case of stronger necessity tq justify the s^le 

^f a ^ip has seldom been made out. Tb^ captain 

<:g\ikl not procure money f(u* repairs, and it wa^ not to 

l>e expected that he should let the ship rot* Did he 

^ej^ act as a fftir man ought ? he went to the very per*- 

son whom he thought authorised to act U^ the busioess* 

(that person, indeed, denied any authority to accept an 

f^bandonraent ^) but he was called in to the survey) and 

^^ ship WAS $oId» as the most adviseable way of dispos* 

ipg pf her when the result of that survey was J^nown. 

'J'hen Q^mes the question, whether the notice pf abau^ 
^q^^inent was giyen in time ; the case;^ say it should he 
given speedi\y» pr as spon as may be» that is, within a rear 
'spp^ble time ; and the pai*ty is not allowed tq wait and see 
Yr]|U9h coui'se may turn out most to his benefit. The 
jwryi^ under thp dire^tipn pf his Lprdship, have in effect 
found, that more than a reasonable time was not takcA 
i^ the present instance, and I think they have found 
correctly. We are not tQ assume, without proo^ that 
ih^ captain,, on his arrival in London^ ran with all ^eed 
to his owner^ and t^is being a case in whicli no wrong 
has been done, ought not to be d^eated on light and ill 
i^ustained objections. I am therefore of opinion that 
the verdict ought not to he disturbed. 

BuRROUGH J. Where the evidence is all on one 
side, and the transaction has been perfectly fair, I think 
the Court has no right to disturb the verdict of the 
jury. Who can doubt that the jury were correct in this 
instance, and that the captain was warranted in all be 
did ? As to the notice of abandonment given at Cal- 
cutta^ I have no conception that a person who is avow- 
edly agent of LloycPs^ can say he has no authority to ac- 
cept an abandonment; but if he can, he is bounds at aU 
events, to write home and inform his employers of whaJ^ 
h«^ passed, T^ien W€ hg-ve no evidence that the owner 
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1821. knew of his loss before the dd of May; and no case 
has gone so far as to say, that not a single day must 
elapse between knowledge of the loss and notice of 
abandonment However, all the cases depend on their 
own circumstances, and no one of them can lay down a 
rule for another in this matter. I therefore can see no 
ground for disturbing the verdict. 

Richardson J. I am sorry to say that I see this 
case in a difiPeren t point of view ; and I could wish the case 
to be re-considered on both points. First, as to the ne- 
cessity of sale ; it is certain the assured has no right to 
sell, except in a case of strong necessity ; perhaps he is 
not confined to a case of physical necessity ; but the * 
necessity must be such as would induce a prudent man, 
even if uninsured, to sell. What then was the necessity 
here ? The captain contents himself with 1200/., where 
he had 12,000/. at stake; so that if he had been im- 
insured the loss must have been 10,800/., with the 
exception of the amount for which the ship's stores 
might have sold ; whereas the loss would have amounted 
to no more than 5000/., if the ship had been repaired 
at that expence, and had completed her voyage. There 
was, it is true, some difficulty as to raising money, Co^ 
cutta being an expensive, though a good place for 
repairs ; and the captain attempted, without success, to 
borrow on hypothecation of ship, but he never offered to 
hypothecate the cargo, as he might have done. It appears 
a strong thing to say, that he would have sold the 
ship for 1200/. if he had been uninsured. My Lord 
Chief Justice and my learned Brothers seem to think 
that the jury have concluded this point. That the cap- 
tain acted honourably there can be no doubt ; but I 
should wish it to be again considered, whether he acted 
for the benefit of all concerned. As to the other point, 
was the abandonment made iii time, according to the 
fiw^ts which are stated to have occurred in London ? The 

captain 
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captain arrived in London (where the owner lived) on 1821. 
the 25th of April. It does not appear that he had any 
communication with his owner, and that is one of the 
things I should wish to have submitted to another en- 
quiry; for on his arriving from India^ after such a 
loss, one would have thought he would have seen his 
owner immediately. It is, indeed, difficult, in a case 
where substantial justice has been done, to divest one- 
self of the feeling which is excited, and to decide a 
point like this, which seems to conflict with the justice 
of the case ; — but I do not think it necessary that the 
owner should wait for the ship's papers to make aban- 
donment, if the captain communicated with him on 
arriving in London ; and it would be satisfactory to me 
to know, whether that was so or not* 

Rule discharged. 
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Policy of in- ASSUMPSIT on a policy of iniursnce oa th^ ship 

surance on "^'■■yy , , 

ship and Hope and goods^ " at and irom her port or porto 

goods, at and of hiding in Cuba^ to Liverpool" with liberty, ^ in that 
Uvertool ^° ^^y®8®> ^^ proceed and sail to, and touch and stay aty 
with liberty, &oy ports or places whatsoever ; and with leave to dif« 
" inthatvoy- charge and take in at any ports or places she might 
and saiUoTand *^"ch at, without prejudice to that insurance." At the 
touch and stay trial, before Dallas C. J., at the London sittings after 

at, any ports \^^ Trinity term, it appeared, that, subsequently U> the 

or places what- , . . ^ , i . i i 

soever ; and subscription of the policy by the different underwriteisi 

with leave to the words " with leave to call off Jamaica^" had been 
take inf at*any Inserted in the body of it, after the word " Liverpool 
ports or places All the underwriters, except the Defendant, on being 

she might applied to, sanctioned this interpolation, by writincf their 

touch at, with- .^.^ , . ,, • r.u i- • i_ 

out prejudice initials in the margin or the policy, opposite to the words 

to that insur- inserted, and required no additional premium. The 
insured after J^^fendant being ill and absent from London, was not 
subscription of applied to for this purpose. There were two counts in 

the policy, ^j^^ declaration, on the policy in question, the first, 

inserted m the . , t . i / i , 

body of it the setting out the policy, with the words interpolated, the 

words, "with other, setting it out as it originally stood. 

Jamaica " to '^^^ captain having lost some of his outward bound 

which interpo- crew by sickness and desertion, at Cuba, and finding it 
lation all the 

underwriters assented, without increase oi premiuniy except the Defendant, who, being 
out of the way, was not applied to. The captain sailed from Cuba with eight men, 
engaged to navigate to Liverpool, and two to Jamaica, being unable at Cuba to procure 
ten men (the proper complement of the crew) for Liverpool. He then touched at 
Jamaica, for the sole purpose of landing the two men, and procuring others in their 
stead ; and having accomplished his purpose, was lost on the voyage from Jamaica to 
Liverpool: Held, 

1st. That this was a material alteration of the policy, and rendered it void. 

ad. Tliat the ship was not, as to her crew, seaworthy for the whole voyage (as she 
ought to have been) when she sailed from Cuba, 

3d. That the circumstance of her having become seaworthy after her leaving 
CubUf and before the loss, did not entitle the Plaintiff ta recover* 

impossibly 
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impossible, there, to engage ten men for Liverpool^ sailed 
from Ctiba^ with a crew, composed of eight men engaged 
for Liverpool^ and two for Montego Bay^ in Jamaica. He 
then proceeded to and touched at Montego Bay, for the 
sole purpose of landing the two men, (who refused to 
proceed further,) and of procuring others to supply their 
place. Having effected both these objects, he sailed 
from Montego Bay ; and the ship, while in the prose- 
cation of her homeward voyage, was lost. It was proved 
that ten men were a sufficient crew to navigate such a 
▼essel as the Hope to England^ and that the captain had 
no fraudulent purpose in touching at Montego Bay. 
Some of the witnesses said the touching at Jamaica in- 
creased the risk, and others denied this. It was ob- 
jected, on the part of the Defendant, that the alter- 
ation in the policy was material, and rendered it void ; 
that the touching at Montego Bay was a deviation ; and 
that the ship having sailed from Cuba with an insuf- 
ficient crew, was not seaworthy when she broke ground ; 
(eight men only being there engaged for England,) But 
the jury found a verdict for the Plaintiff, and that the 
captain put into Montego Bay tor a justifiable cause, even 
though there had been no alteration in the policy. 

i Taddy Serjt., on a former day, having obtained a 
rule nisi to set aside this verdict, and instead thereof, to 
enter a general verdict for the Defendant, or to have a 
new trial, on the grounds of objection above stated. 

Htdlock Serjt. now shewed cause against the rule. 
The ship was seaworthy when she lefl Cuba ; ten men 
being a sufficient crew. The inconvenience would 
be monstrous if a captain, who cannot obtain a full 
crew for the whole of his voyage, were precluded from en- 
gaging men to forward him a part of the way to a place 
where he may find others who will proceed with him. 
. It was, therefore, not unseaworthiness, but a supervening 
necessity that compelled the captain to put into Montego 

Bay; 
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Bay; so that, under the circumstances, this being no 
deviation, the alteration in the policy becomes imma« 
terial, and the alteration being in an immaterial pointy 
the policy is not avoided. Sanderson v. Symonds^ (a) 
In all the cases wherein an alteration has been holden 
to avoid the policy, the alteration has been in a material 
point, ^LanghoiTi v. Cclogajt. (ft) Fairlie v. Christie, (c) 
That the touching at Jamaica did not increase the risk, 
appears, from the other underwriters having sanctioned 
the alteration, without requiring any additional premjtmi« 
As to seaworthiness, even if it should be taken that the 
ship had not a sufficient crew at Cvba^ yet, as the loss did 
not happen till after she had actually obtained a soffi* 
cient crew, the underwriters are liable. Weir v# AbeT'^ 
deen* {d) 



Taddyi in support of his rule. Though the shii)^ 
when she sailed from Ctdfaj was seaworthy to proceed 
to Montego Bay^ she was not seaworthy to proceed to 
tA'&erpoolj as shis ought to have been, to entitle the 
Plaintiff to recover under this policy. Eden v. Parki* 
son. {e) Forbes v. Wikon. {f) Then the touching at 
MorUego Bay^ not being occasioned by supervening ne* 
cessity, but by the captain's omission to procure a proper 
Crew for Liverpool^ was a deviation which would dis- 
charge the underwriter, unless he had sanctioned the 
iteration in the policy. If the captain were justified in 
breaking ground vrith a crew incomplete for the whole 
voyage, because he expected to complete his crew at 
Montego Bay, he would be equally justified in perform-* 
ing the whole voyage by successive engagements from 
island to island. Whether it turns out eventually poa* 

(a) Ante^ I. 426. 
\b) 4 Taunts 330. 
(c) 7 Taunt • 4 1 6. 



yc) 7 JiaunTt 410. 
\d) % B,lst A* 340t 



{e) Dough 73 ». Park*s /«• 

suranee, 333. 

(/) Park^ IruuraiUf, S44* tu 
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sible to do so or not, the captain is bound to sul with a 
sufficient crew; for the ship must be seaworthy at the 
time of sailing. Munro v. Vandam» {a) Watson v. 
Clark. Ifi) If there be a probability that the assured will 
not be able to fulfil that condition, which is tacitly an- 
nexed to all insurances on ships, he ought to stipulate 
accordingly. If, therefore, this would have been a devi- 
ation, but for the alteration of the policy, the alteration 
is material, affects the integrity of the instrument, and 
avoids the policy, as to the Defendant It is true, the 
ship'was not lost till after she had left Jamaica i but 
whether the alteration in a policy is material, does not 
depend on the event of the voyage, but on the question, 
whether the risk is increased at the time the alter- 
ation is made. With respect to the ship's having been 
rendered seaworthy before the loss happened, (she 
having sailed at first, clearly not seaworthy, for lit ve?- 
pool\ the case of Weir v. Aberdeen has gone further 
than any case that preceded it ; but that case is distin- 
guishable from the present, for it may be impossible to 
prove, with certainty, what amount of cargo a ship will 
safely carry; so, that if a ship is overladen, and the put- 
ting back to discharge part of the cargo be held to 
avoid the policy, captains may be induced to incur the 
chance of loss, to the disadvantage of the insurers; 
whereas, the fact of a ship having a sufficient or insuffici- 
ent crew, is certainly known, and easily proved. Sander^* 
son V. Symonds does not press the Defendant on the point 
of alteration, for in that case there were words in the 
policy equivalent to a permission to trade ; while Fairlie 
V. Christie and LangJiorn v. Cclogan (cases which have 
never been impeached) are in point for the Defendant 
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Dallas C. J. This is an objection to which one feels 
disposed very reluctantly to yield, for it is ^an objection 

(a) ParVs ttuuran^ff $^$. m (^) X iW. 33*. 

Vol. III. M against 
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1821. against the justice of the case. All the other underwriters 

were applied to for their consent to the alteration of 

the policy) and gave^that consent; thereby saying for 

themselves (of all persons the best qualified to form a 

jad^rihent on the subject) that this alteration occasioned 

no increase of risk ; but,* unfortunately for the assured, 

no such application was made, as far as this individual 

underwriter was concerned ; and though, undoubtedly, 

he would have been applied to if he had been in the 

way, and probably would have added his initials (o the 

others, yet, as he has not done so, he contends he is 

not bound. However, we must decide on legal grounds, 

• ,  

and the question then will be, whether the ship was or 
was not seaworthy 9t the time of sailing? Here, it 
must be observed, that the voyage insured was not a 
voyage from London to Ctiba and back again from Cuba. 
to tjondon, in other words, a voyage out and home, biit 
a voyage frdin Cuba to Liverpool^ and that the words 
added to the policy were, " with leave to call off JJr- 
maica^^ thereby shewing, that, in the opinion of th^ 
party wlio added them, liberty to touch at Jamaicd^ was 
not witnin the terms of the original contract. i<Tow 
it is clear thtlf a ship must be seaworthy at the tifiie 
when she sails ; the assured warrants {hat, aiid whatever 
physical necessities may interpose, he is not allowed to 
deviate from the strict terms of his wal'ran^y. It h 
clear, too, that what was done by the captain iii the 
present case, was done without fi'aud, and fo^ the best ; 
he went from Ctiba to Mbntego Bay for the s6le ptirposd 
of procuring niore men : was he justified in doing thi^ 
or riot r If he had a sufficient cf^w for the voyage at 
Cubdj tlieii this was an increase of risk ; he had nd 
right to go circuitously ; and the touching at Montego 
Bay woiild ttiis be a devlatioti without necessity. Take 
it th^ dthet* way, that he had ten meir, a sufficietit cf ew 
for the voyage, but only eight of them engaged for 
Liverpool and two for Montego jBay^ and that he went 

to 
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te M5ni^ BSJ to Jirofcurfe f Wo ttthfeM td itiiiply «!§ j^lftfife il&il 1 ., 
bF thosfe who ^gl* to leteve hith J tBWi the Sbf}^ *«M Mt .^^^' 

dught theti to hare MA tiih nil^n f6^ Liv&pm^ bud tttt 
%Kt fdf Lio^rpm Ithd tWo (of l^nliSigd ihy: BitB«F ike 
iibl|) WS8 nbt se&wbrtby at the fit^ie of fttilthg, (^ th^Hf bKls 
befeil tt deViatioh. The jafy fofiitd^ ^t the tHpi&ia ptifett 
to i<bh/i^ jBit^ for a justifiable ^us^, fef ^ tbdilgh thiVs 
Ited be^h no alteration Ih thd pblii^y ( but I go dii ffte iSf*- 
mXimhc^ that thi^ shl^ h^ Mt fl sdffi!^f «fCfW U Hft 
thi^ ihe dailed^ and th&l th& insiirahce bdd hb iftce^tMf^ 
l^^t^tlse the shif^ was not il^fc^f^tfay at Ihe tlfilfed^^Iii^. 
^^ only wdy in which th^ Dief^dant ^BOtild b& liiibl^ M 
toHfig {lubscrlbed a polity Withbut the tv^l^Ufi << With iSfiH 
ie atf 1 off Ja/rtj$(lftf/' (a ^cy by whith th% aUtdfed ^ 
y«ffiiid to go direct iBl-om CkhiA to l>fz^(srp^)$ WJiM bftH 
teten by ft loss hftt)pening in thftt <El(r^t cMrse ; Id tlHH 
a questicti \^oald arise, whethtsr th^ DeikiduM leMM 
be liable in thh case on hid briginal dOnlMtt^ e^m 
though nothing had beeii doni^ whidi doold «£SK$t tliirt: 
«)nti*act ; but here there is an alteration in the tiody of 
Vhk policy, and, ftctbrdlhg to some of the witnesses^ in a 
material point of the risk.* llie words inthniuei^di ihferi^ 
fore, must be taken to increase the risk, and are intro- 
duced into the body of the policy^ makifag it in eflfect 
a different instrument frcMB what it was when subteribed 
by the Defendant I need not gb into the general 
d^trine touching the alteration of deeds ; it is clear that 
an ^k^ration in a material part will render an instrument 
vdid. In the present case, the alteration^ whi^ laatt^e^ 
was material) arid only became ininlaterial with reftren€e 
to subsequent events ; the fact being, that the ship was 
not lost in consequence of touching at Mmt^o £q^ 
But it is material to consider the effect of the alteration 
at the time wh^ it was made ; if it increased the risk 
then, it was material^ and not warrmted hjr.finy au- 
^KMrity. The only case which, I sbfdl advert tq^ is that cf 

M 2 Sanderson 



164 



CASES IN MICHAELMAS TERM 



182K 



FORSHAW 

Chabebt. 



Sanderson v. Symonds; in that case, the alteration was no 
alteration of the contract, for the original words of the 
policy were " at and from Liverpool to her port or 
ports, place or places of discharge, and loading in 
Jl/rica and African islands, and during her stay there^ 
at and from thence back to Liverpool, or her final 
port or place of dbcharge, in the united kingdom," 
with liberty, on that voyage, ^^ to proceed and sail to^ 
and touch and stay at any ports or places whatsoever 
and wheresoever as above, to sell, barter, s^nd ejechange 
goods i and load, unload, and reload goods at any or 
all of the ports and places she may call at and proceed 
to.'* The broker having inserted the words ^^ and 
trade^" after the words " during her stay,*' the Court 
held, that there was no material alteration, because 
the instrument, as originally drawn, gave the Plaintiff 
leave to trade. In the present case, the alteration was 
material at the time it was made, and what arose afker- 
wiu*ds cannot have a retrospective effect. First, then^ 
the ship was not seaworthy at the time of sailing ; and» 
secondly, there has been a material alteration of the 
policy ; and on these grounds the Defendant is entitled 
to have his rule made absolute. 



Park J. It is with extreme reluctance <hat I agree 
in both points in the decision which has been pro* 
nounced, because the resistance in this case appears to 
be most unjust ; but whatever feelings may arise on the 
occasion, we must keep our minds free from prgudice, 
and decide according to law. I shall begin with the 
objection touching the alteration of the policy; and^ 
as to that, we have been pressed with the cases al- 
ready decided on the subject; but the present deci- 
sion will not trench on the principles laid down by 
them. The circumstances of Langhom v. Cologan 
were indeed different from those of the present case^« 

for there the policy was in blanks and the altenuioii 

• - >  . 

was 
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was in a material point In Fairlie v. CkrisHe^ we were ^ 1821, 
of opinion that the policy was void, and who could 
doubt it ? a warranty to sail on a particular day was 
altered from October to December ; so that the under^ 
writer had a winter risk put upon him without his con-- 
sent. But Sanderson v. Symonds was a very different 
case, because there, the insured, who had leave to barter, 
inserted the words " and trade ,•'* but if he had leave 
to barter, what difference was there in saying he bad 
leave to trade ? Here an alteration has been made on 
the face of the policy in a material point, and the in 
tegrity of the instrument is destroyed ; the point, indeed, 
is indirectly decided in Hill v. Patten (a), where the 
alteration, though assented to, so far altered the con- 
tract, as to render a new stamp necessary, and the con- 
tract being void for the want of one. Lord EUenborougA 
says (i), <^ I cannot say that the policy is not so altered 
as to have lost its original identity, — and I do not think 
the Plaintiff can recur to it again in its original state." 
Le Blanc J. says, " Can the Court enforce an agree- 
ment after the parties have, upon thp very face of the 
instrument, declared that it is not their agreement?" 
Now, though both parties did not assent to the alter- 
ation in this case, yet there is a material alteration by 
one^ which " is inserted in the body of the original 
agreement, and makes it speak a different language." (c) 
The assured was at liberty to call at any ports or places 
for a specific purpose, namely, to discharge^ but not at 
liberty to touch generally at Montego Bay^ which might 
have been for any purpose inconsistent with the con-* 
tract of the underwriter. This, therefore, is clearly ^ 
• material alteration. As to the other point, I am now 
of opinion, though I was not so when I came into 
court, that this vessel must be considered to have beea 

{a) 8 EasU 373. W Verba LeBlanc}^. ^BaJtt 

(b) In French v. Pattottf 357- 

MS not 



tf^ 



llfl- 
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Q9t t^W^TtiSi Was she at the time she sailed sea- 
Wf)rt|{y fpr h^r whple voyage ? She ha^ ten men^ a crew 
iy^cijeot in fiufpber^ but only eight of them were en- 
glfg^ for ihp whole voyage \ and if the captaip might 
?t%rt with §o iiQperfect a crew, and might supply the 
^^fii^Rgy. as he did afterwards^ he ipiigbt ecmally be 
qD^^e^ tp mak^ ^ ypyag!^ from port to port, iqstead 
pjf ^ vovQge ^if^ct ff oiQ Ctd)q tp LiverpooL 

BjfRROUGj^ J. This policy is op ^ voyage fron^ 
C\i>a tg XA'perpqqL with liberty in that voyage " to prq- 
q^d ^d sail to. and touch and stay at any port^ or 
plaices whatsoever, s^nd wit^ ^ave to discharge and take 
JD^ ^t af)y ports or places she might touch at, \?ithofit 
prejudice to that insurance;" words which can only 
wply Jo |bf yoyage fronj Cuba to Livq-ppol ; but if the 
^ori^^ " with leave to call off Jamaica" be inserted, the 
$hip may disc^^rge there alsq ; so that no one can doubt 
thj|t the alteratioii in the policy is material. I do not 
reorard what the finding of the jury at nisi prius may be, 
because the Judjres must look at the instrument. The 
province of the' jury is, to deal with matters of fact; 
but I disclaim the notion t^at their finding is tp bind a 
Judge in h|s opinion on matters of law. i am clearly 
of opinion that ther^ has been a material alteration 
her^^ and there is nothing in any decided case which 
stands in the way of this opinion. In Sanderson v. fl^ 
monds the assured having originally leave to bartcjr, 
Gpuld ])ot be said to extend the terms of the contract, 
by adding the repetition, " and trade." 

^s to the other point, the ship sailed, it is true, with 
ten men from Cuba^ but eight of them only were en- 
gaged for Lfiverppol : can it be said, then, that she sailed 
wi'tlj a proper crew for the whole voyage ? The captain 
was bound to have a proper complement when he 
J?tj}ft^^; fffiiH^i as bQ failed in this, I am clearly of ppi- 
nion, that the ship w^ not seawpf t^y* 




if fjfE ^pfiDiyi) Y5AJ1 s^F (}^q. IV, 

RicifAi^DsoN J. Th^ first point to b^ consjderecj) 
|s, whether there? was in this case any valid contrapt 
on which };^p ^lainti^ cpul^ sue j pi4 1 am bound by 
the decisiojis, to hp of ppiniQUi that there has been herp 
a material alteration which has ' avoided the policy as 
to, the Defendant, It is material, too, that this alter- 
ation is in the body of the policy, and that the instru* 
ment cannot be now read without varying the intention 
of the party ; if such ^U^f^jftW WJ&re permitted, a door 
would be opened to fraud of the most extensive de- 
scription. The alteration is material in its effect, 
because it gives the assured leave to call at Jamaica^ 
where ships do not usually call in the course^of a voyage 
from Cuba to Liverpool. That the permission of such 
an alteration might lead to fraud in many instances, is 
clear, from the circumstance, that the underwriter's 
signature is often proved by one who is acquainted with 
his hand-writing, and not by the broker who managed 
the contract, and who, perhaps, alone knows what were 
it9 original terms ; and if this instrument had been so 
proved, the Defendant might have been fixed with a 
contract different from the contract which he signed* 
The decision in this case is quite consist^t with th^ 
decision in Langhom v. Qoik^an^ where the policy being 
printed, there were no words to say on what the 
policy was effected, but such words were afterwards in- 
serted in the blank space; and the Court held, that 
this was a material alteration in the body of the instrur 
ment which vitiated the policy. In EairlU ¥• Christie 
the alteration was by drawing the pen through certain 
words expressive of the time of warranty of sailings 
which stood in the body of the policy, and inserting 
in a memorandum in the margin a difierent time for 
sailing. Still the Court held that the policy was 
avoided, because, by the alteration, the integrity qf the 
ijiftf mpeflt was iiffec^^. Jn SflV^efSQfi y. ^pnouds fhc 
alteration was entirely immaterial. HUl v. Pattm ^jf^ 

^ 4 Fremh 
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1821. 
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Trench v. PaUon are perhi^ not in point, because^ in 
tbo6e cases, the parties assented to the alteration. I 
give no opinion on the point, whether, in this instance^ 
the ship was seaworthy at the time of her sailing. 

Rule absolute 



JVbv.sS« 



Carr v. Smyxhies. 



Plamdl^ an HPHE Defisndant, on the 3d oi Aprils 1821, previously 
attorney, wied to the delivery of the declaration in this action. 

for %tL yj. '' ^ 

lid. Defend- took out a summons to stay proceedings on payment of 
ant^pre^^y 15^, and the costs then incurred. The Plamtifl^ an 
ofdeclara^^ attorney, sought to recover 21L Is. lid, and refusing to 
tookoutatufai^ accept the 15/., proceeded in the action by delivering a 

mons to stay declaration; but on the 13th of Nooember, he took the 
proceeding^t, . ^ 

on payment of l^/« out of court in fiill satis&ction of his demand: 

jsL and the ^osts having then been taxed for the Plainti£^ up to the 
cotU then in- ' i •  i i i n 

curred. Plain- ^°*® *^ which he took the money out of court, 

tiff refnnng to 

*^^ ^*- Cross Serjt, on a former day obtained a rule^ calling 
ed by deliver- on the Plaintiff to shew caus^ why so much of the com* 
ing a dedar- „iqxi rule as related to the taxing of costs should not be 
terwardt took discharged, and why it should niot be referred back to 
the 15/. in the prothonotary to tax the Plaintiff's costs up to the 
K^^S Sd otAprilj and also the Defendant's costs incurred in 

the action since that day, and why the amount of such 
respective costs, when so taxed, should not be set off 



and taxed his 

costs. The 

debt having 

been due to 

the Plaintiff for five years, and the Defendant having frequently promised to pay itf 

the Court refused to order the cosU to be re-taxed, so as to allow the Defendant 

the costs incurred between the samnions to su^ proceeding and the taking of the 

nrnty opt pf pwn. 

th9 
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the one ugainst the other, and the balance only be 1821. 
nUowed as between the parties, and the Plaintiff re- 
jiind such balance^ if any, to the Defendant's attorney 
or agent, and why the Plaintiff should not pay the 
Pefendant his costs occasioned by this application. 
He cited in favour of his motion, Jamei^ v. Bc^ett (a), 
Zeevin v. CcnoeU (6), Roberts v. Lambert (c), and Johnson 
v. Houlditch. {d) (The Court referred him to Bvrmester 
▼. HUch. {e) 

Zjcns Seijt, in shewing cause against the rule, read 
an affidavit, by which it appeared, that the Defendant's 
debt had been due to the Plaintiff for five years, that 
the Defendant had been often requested, and had often 
promised to pay it. He cited Gibbon v. Copeman (y), 
contending that the common practice was never dis- 
turbed, except in cases where needless vexation was 
clearly made out. 

Cross^ in support of his rule. In Burmester v. Htkh, 
Johnson v. HMitcIi was not cited, and no vexation was 
proved ; whereas the Plaintiff in the present case being 
himself an attorney, and cognisant of the practice of the 
court, vexation must be inferred from all the circum- 
stances of the case^ 

Dallas C. J. I am of opinion, there is no ground 
whatever for this application in the result of the facts 
now before the Court. The way in which the De- 
fendant ought to have proceeded, has been stated in 
one of the cases, (g) Lord Ellenborpugh says, " The 
Defendant might have tendered the sum admitted to be 

(a) %B,^ A. 776. (<?) 13 Easti 551. 

{b) % Taunt. 403. (/) 5 TamU 840» I Marsh% 

(c) % Taunt. 283. 392. 

(rf) J 5»rr. 57S. ' {g) Burmester y.fUlch* 

due^ 
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due, before action brought, and tljen he might have 
pleaded the tender and paid the money into court." 
Le Blanc J. says, " Without a strong case made out to 
SMYTIIIE9. shew an intentional vexation, and a view to enhance 
expence on the part of the Plaintiff, there seems to be no 
ground for the Court to interfere out of the ordinary 
course." All the cases lead to this principle; not that 
the Court will presume vexation, but that a strong case 
must be made out. Here, the debt was due five years 
ago, and instead of any intention to vex the Defendant, 
there seems rather an inclination to allow him the in- 
terest of his debt.^ It is a case in which, at all events, 

» r" • I 

the Court cannot presume vexation ; and therefore^ the 

T. . . , f 

rule must be discharged. 

Park J. We cannot presume vexation, and I can 
easily conceive there has been none in the present in- 
stance. A Plaintiff does not usually attend at the 
^^ Judges' chambers ; and though the offer made there was 
refused, the Plaintiff might afterwards, on consideration, 
think it adviseable rather to accept what was paid, than 
to proceed further. This matter has been before the 
Court three times since I have sat in it. On the first 
occasion (a), Gt^bs C. J. adopted the rule laid down by ^ 
Le Blanc J., in Burmester v. Hilchj and went through 
all the cases. On the second (i), Dallas J. gave a judg- 
ment to the same effect ; which was afterwards adhered 
to in Aspinall v. Smith {c) 

BuuROUGH J. Every one who comes to disturb the 
order of practice, must shew a ground for his request : 
the practice is clear, and the party must make out a 
strong case before he can depart from it. Here there 

(a) In Last v. Benton, % (c) C. P., Micha^lmas^ 59 
^arsh. 478. Geo, 3. 

\b) In Jones v, Johnson, C P., 
Easte^i o Geo* 3. ' 

'is 
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is iiot tjifi Iqast gfound for charging the PlaintiflF with 
oppression ; the Defendant ought to have tendered the 
mpn^y befop actioq tjfopgjit, 

RiCHAjiDSON J, concurrinor. the rule was 




v. 

Smythiss. 



Um^ I^pswjp v^ ^}c^J^^^ Wim^^ T^pma^ nov.%s. 

^HIS was an actiQn m tb^ Cftse, m YiUfh tb? PlWRjJff Goods con- 

l^WJlftPed, that ftf tfie rpq»^.st pf fbe fl^ep^^utp,. he ^^y^d by^shjp 
5bippe4 m^ pPii pn board a vessel of |;beir% ceyt^jp bQX>(f s gp^d, in*^ 
of QrMg^s, jto be safely ^4 s^PMFPly carried ^nd ponvgygd consequence 

bj? tb^m m SJipb vessel, frqp S^, Mi^qd^ tg j[.Q?iffo?2 ; af}4 gente amf u'n. 

tbftt it, tbiprrfpre, becanje Jb^ djJl:y pf tbs DefefjfJ^fjt}, ^f skUfulness of 

owners pf §uch yfsgsel, ssfe|y and «^9^lrely tfj c^ry ^p^ |^^ c^Pt^"*^ 

cftftYiey thp sfiid good^ ; aj^d, for i\i^\ purpq^e, fp pr^are gued^hf 

ftfjfi proyidi? ^11 thing^l pecesiJftry in tb?^ b^^^ft^fa W4 owners (one of 

(papngst ptb^f things) to pfocurp a pepper ajjd ^Wv\ ^JtdnTfor^*" 

jflasj^r ,qr p^ptain, for tbe purpps^ pf cpnypyi^g jhe damages, in 

gcjods witb safety §^d sec^rity. .yef, thaf \\i^ P.efeijjjr ^^^'^o'* on 

ftPts Ppt regarding their fJpjty as owp^^s, did qpf, ncjf Held?thatthe 

^oul4 ^^fely aijd securely car^y §n4 cppvpy the goq^s, action lay, 

j^qr, a$ owner?, prpcure a prpper pr ekilfw^ m^^ter pf ^^^^^ had 

[C^ptftinj but tbPFP^R wbpUy RS^e default ; and, 9^ ^h^ entered into a 

gpi^ff^y, eipplpyed an uqjjtilful and ifnprppef m{^sj;^p charter-party, 
pr captain, by and through jyhpsiB fpispqndqct, cjirjajes^ ^ith the * 
n^^ aqd pegligpnce, the S-l'fivifl qf J:he vessel ^t bPF pprt freighter and 
of de^tinatiflij w^ delayed, ftpd ih^ gppds §9 laden oil ^hj^h ^e^en- 

bp^f d tb^ ye§?el were dapi^gpdi ^'pt.tf and destroyed. gaged to con- 
vey the goods 
to their destination ; it not appearing on the charterparty that the captain was part 
03«iifr, i]LQC that the frsi^tep lui^w im t9 bf sUjci^ ly^^ {})$ pharter-party was 
fxecutec)* 
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1821. The second count was more general. Tlie Defend- 

ants pleaded that they were not guilty. 

The cause was tried at GuiWiallj before Dallas C. J., 
after Michaelmas term, 1820, when the jury found a 
verdict for the Plaintiff, damages 110/.; but his Lord- 
ship reserved the point for the opinion of this Court, as 
to whether the action was maintainable or not ; and a 
rule having been accordingly obtained last Hilary term, 
to shew cause why this verdict should not be set aside 
and a nonsuit entered, the Court after argument, by 
Lens Serjt, for the Plaintiff and Vaughan and Taddy 
Seijts. for the Defendants, directed the facts to be turned 
into a case, in which the question was stated to be^ 
whether the action were maintainable. 

The case then stated, that the Plaintiff was an orange 
merchant at St. Michaels. That the Defendants were 
owners of the ship Eliza and Jane ; that the PlaintifiSi 
shipped the oranges under a bill of lading, stating the 
Defendant, Jenhing^ to be master for that voyage. This 
bill of lading was signed by the Defendant, Jenking. 

The case then stated a charter-party of aflfreightment 
between the said Joseph Jenkingj commander of the 
vessel, of the one part, and John Adam, and James 
Leslie, (the Plaintiff,) freighters of the said vessel, of 
the other part, by which the commander agreed with 
the freighters, that the schooner being tight, staunch, 
and every way properly fitted, victualled and manned, 
as is usual for vessels in merchants' service, he, the com- 
mander, or some other proper person in his stead, should 
immediately receive on board from the freighters or 
their agents, the goods in question, and being dis- 
patched therewith, on or before the 5th October then 
next, should with all possible speed set sail to St. Mi- 
chaelSi make a true delivery of the goods, and there 
receive on board such quantity of fruit as the agents or 
^signs of the freighters should think fit to load, &c. &c. 

It 
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It is not necessary to state more of the instrument 1321. 
which was under the hands and seals of Jenking, Adantj 
and Leslie, The case stated the arrival of the ship 
at St, Mickaek, that the cargo of oranges was put on 
board, and the ship ready for sea ; that the Plaintiff, 
Leslie^ requested Jenking to provision the ship, that he 
neglected to do it ; and the facts stated in the case, shewed 
the grossest neglect of duty in him, the master, by means 
of which the voyage was so delayed, that the vessel which 
knight have arrived in the month of March, did not 
arrive till the 5th of Mai/j by reason of which the cargo 
of oranges was much damaged. 

The case was argued again in this term, by Lens 
Serjt. for the Plaintiff, and Taddi/ Seijt. for the De- 
fendants. 

Arguments for the Plaintiff. This action will h*e 
against the Defendants as ship-owners, notwithstanding 
they have entered into a charter-party, jointly with 
their captain, Jenking, No covenant in that charter- 
party is precisely applicable to the misconduct of which 
the plaintiff complains; so that he need not dispute 
the principle, that assumpsit or case will not lie where 
there is a remedy of a higher description. But even if 
there were a covenant in the charter-party applicable 
to the Plaintiff's case, that would not be a bar to his 
suing in this action on the custom of the realm. The 
distinction being, that where the cause of action arises 
out of the contract alone, a lower species of remedy 
cannot be resorted to, when the Plaintiff is entitled to 
a higher ; but where the law gives the party a right, 
independently of his contract, he may elect which 
remedy he pleases. Thus a party may have an action 
on the case in the nature of waste, against one who 
is under covenant not to commit waste, Kinlyside V. 
Thomtm.ifl) However, in the present instance, the 

{a) % Btf Rfp* lllti 

action 
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action and the cause of complaint is not against the 
same parties as were concerned in the charter-party ; 
V. find ttiat circumstance distinguishes the present case 

WILSON, fj.^^ ScJiack V. Anthony {a\ where the master acting 
as agent of the owners had power to bind them^ and 
render them liable, which power Jenking had not, with 

■*_ 

respect to the Defj^ndants. 

Arguments for the Defendants. Tliis acticm woiild 
not lie against Jenking alone, and if it would not lie 
against him alone, neither will it lie against him 
jointly with the others ; for the two leading provisidtt^ in 
the charter-party are applicable to the Plaintiff's eauBe 
of complaint; and as covenant would have been the 
proper action on that instrument, an action of a lower 
degree will not lie. The bill of lading and chatter- 
party are so connected together, that the Plaintiff wA9 
bound to sue Jenking^ if he sued at all, and Sehadi 
V. Anthony is in point to shew, that this action will not 
lie against him, even though it be framed in tort; 
for where the tort arises out of a contract, the in- 
eidents of an action in tort arc the same as those 
of an action on the contract. Max v. Roberts, (^ 
Weall V. King (c). In Kinlyside v. Thornton there was 
a tort independent of the contract; and Jones v. 
Hill {d) is an authority to shew, that waste will only lie 
for that which would be waste if there were no stipu- 
lation respecting it. To the same effect is Dyer, 198. i. 
pL 53., Co. Litt. 54, b. And at common law waste only 
lay against such as did not come in by contract, (as 
tenant in dower, &c.) ; it is only by statute it has been 
extended to tenant for life or years. Here there, is no 
wrong independently of the contract. 



{a) t M.&iS. 573. (r) ii kast, 45^. 

(b) 1% East, ^9* {d) 7 Taunt, 399. ' 



Dallas 



!uAtLA€; fcj. i. r\o4 dfeUvef efl judgtnfeflt ; and, after 
stalirig ttife ]i)Mdlngs arid cas6, as abbve set fotth, ^fo- 
cteded as fdloi^S : On thbse facts W^ arfe of opinidh 
thdt the actibti was jltojierly btdught. 

The owners of a ship, for whose benefit she is navi- 
gated, kr'e bfaund by the mdfitiine la\^ kb boners of 
gobd^, shipped and teceivi^d 5n board to bd carried^ 
foi the due carriage therebf, and are liable fbr any 
negligence on the part of themselves or their servants 
Wnferfeby the goods inay bfe d^mjtged. 

If, without fraud, and ih the diie cbiirsfe bf the ship's 
-eihploynient, the itiastfer makes a charter-party, the ship- 
owners at*e hot thereby divested of liability, but are 
still lidble for the performance of such duties, bdongtrig 
to them in that character, as are not incbnsidtent with 
the stipulations of the charter-party. 

And, whether the charter-party be made under the 
seal of the master, or not, seems to make no difference 
in this respect ; because the ship-owners are hot charged 
directly upon the contract of charter-party, but upon 
their general liability as principals inf the adventure, 
deriving profit from the ship's employment, for the 
performance of such duties as belong to them in that 
character, and are not inconsistent with the charter- 
party. 

A special action on the case, like the present, seems 
to us to be a proper form of action, for recovery of da- 
mages for the breach of such duties. 

In this case, a further difficulty has been much 
pressed upon us, arising from the circumstance that the 
master here happens to unite in himself the character 
also of a part-owner. In the charter-party, however, 
he is not described as part-owner, but as commander 
only ; nor does it appear, that it was at all known to 
the Plaintiff, or to any other person concerned in the 
cargo, that he possessed any other character or interest 
than that of commander or master. 

It 



lis 



Ifeil: 



tiesLii 

v. 
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1831. It seems to us, therefore, that this circumstance, thus, 

unknown, cannot be set up, either by him or by the 
other part-owners, to bar the Plaintiff of a right of 
action, to which he would, otherwise, have been en- 
titled. 

In this view of the present case, none of the questions 
are involved, in which so much difference of opinion 
has arisen in Govett v, Radnidge (a), Powell v. Ltey 
ion (i), Max v. Roberts^ WeaU v. Kingy and other 
cases. For, if this action is maintainable, as wc think 
it is, against the Defendant Jenkingj as well as against 
the other two Defendants, it is unnecessary to consider 
whether it could have been maintained against the other 
two Defendants alone, if it it had not been maintainable 
against Jenking, 

Judgment for the t^aintlfll 

{a) 3 Eastt 6%. (b) % N. R. s6s. 



END OF MICHAELMAS TERM. 
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AND 

OTHER COURTS, 

Hilary Term, 

In the Second and Third Years of the Reign of 

George IV, 



Duff and Others 'v. Budd. Jaitiu^ 

f^ASE against a carrier for negligence. At the trial namtiflfa har* 
before Dallas C. J., London sittmgs after Michael^ ing reeved an 

mas term, the facts were as follow. stranger to for- 

A per- nish J. Parker 

Uratf Oxford^ with goods, and Ending upon enquiry that Mr, Parker of the 
High-street was a tradesnun of respecubility, forwarded the goods by a carrier^ 
having directed them to /. Parker^ Bigh-streett Oxfords On the arrival of the 
parcel at Oxford^ the carrier's porter there, who knew W. Parker of die Hsglfstreetw. 
(and who was accustomed to deliver parcek at the houses of the consignee8»)told him 
of the arrival of the parcel, no other Parker residing in that street. W. />* said he ex- 
pected no parcel. A person to whom the porter had before delivered parceb under 
the name of Parker^ called at the Defendant's office shortly afterwards^ and saying 
the parcel was his, was adlowed to take it on paying the carriage, there being many 
persons of that name at Oxford. The Plaintiffs having thus lost their goods, desired 
the Defendant, by letter, to s^prehend the person who had taken them, if he again 
presented himself, and afterwards said, that the)' had done with the Defendant, if 
the man who had the parcel were produced. A notice was suspended in a con* 
spcuous part of the Defendant's office, 'limiting his cesponsibitity to 5/., except 
where articles were entered according to their value ; and the parcel in question had 
not been so entered, though worth 89/. ; but the Plaintiffs' porter swore he never 
saw the notice, llie Plaintiffii having sued the carrier^ and the Judge hainng directed 
the jury that the carrier's negligence had been such as to render it unnecessary to 

Vol. III. N consider 
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1822. A person unknown to the PlaintifiFs requested them 

to send some silks and other goods to Mr. James 
Parker^ of High-street, Oxford; the Plaintiffs never 
having dealt with Parker, made enquiries about him, 
consider the and finding that Mn Parker, residing in High-street, 
question as to Oxford, was a tradesman of great respectability, for- 
toochimrthe warded the goods in question by the Defendant*! 
limited retpon- waggon, having directed the parcel to " Mr. James 
^%»^^ Parker, High'^street, Oxford^ The Defendant's porter 
been found for at Oxford knew William Parker of High-street, at 
the Plaintiffs, whose house he had delivered parcels, (it being the 
^g£^^j^" course of Defendant's office to deliver parcels at the 
grant a new house of the consignee); and on the morning after the 

trial, which arrival of the parcel, went to this Parker, and informed 

was moved for . 

on the ground b™ of the circumstance. Parker said he expected no 

that the ques- parcel. Shortly afterwards, a person came to the De- 

A^notice ^ fendant's office ; where, seeing the parcel directed as 

ought to have before mentioned, he claimed it as his own, and on his 

jTZf^ paying the carriage, the parcel ^as delivered to him. 

Jt^oagiitt* T^^ porter bad before delivered to this person parcels 

hare poii^ directed for Mr. Parker, Oxford, to be left till called 

oftheiorvto ^^^* ^^°y persons of the name of Parker reside in 

thePlaintiA' Oxford, but none of that name was at this time re- 

letteiytoct- gjjjj,g ]„ High-street, except Mr. WiUiam Parker, the 

inflr tne catrier 

toappre^ printseller, the person to whom the porter addressed 

head the dieatf himself as above stated. The Piaintifis having soon 
aueBtconrert- discovered that they had been imposed upon. Brooks, 
attons there- one of them, wrote to the Defendant, desiring, that 

6tt ; andflia t^ should the person who had claimed the parcel in 

toe property ot * i»t« ' 

the goods had question be found, he might be detained as a swindler ; 

passed qot of und soon afterwards, in a conversation with a servant 

of the Defendant at his office in Oxford, suggested 
the same course, saying, he had no doubt the parcel 
had been delivered to the man who ordered it. In 
another conversation at the same office^ he said, that 
' if they could produce to him the man who had the par- 

oel| 



^ 
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, cd, he had done with the Defendaint. After this, thq 
book-keeper wrote to Brooks^ informing him, that tlie 
person respecting whom he enquired, when in Oxford^ 
had been there, and was expected again in a short 
' time ; that the Defendant could not detain him, as he 
had not a sufficient charge to make, but suggested, that 
if Brooks attended, he might procure a warrant to ap- 
prehend him. Brooks wrote in answer, that as the 
parcel was not delivered according to the direction on 
it, be had no claim on Mr. Parker^ but should con- 
sider the Defendant responsible for the value of the 
parcel. It appeared that some attempts were made by 
the book-keeper and others connected with the office 
to detain the swindler, which attempts failed. The 
parcel was worth about 89/., and the following notice 
was in a conspicuous part of the Defendant's office in 
Ijondon : " Take notice, that the proprietors of the 
public carriages, who transact their business at this 
office, will not be answerable for any packages contain- 
ing cash, bank notes, bills, jewels, plate or watches, 
however small the value may be, or for any package of 
more than five pounds value, if lost or damaged, unless 
the same is specified when delivered into the office^" 
The value of the Plaintiffs' parcel was not specified, but 
their porter, who could read, swore he never saw tlie 
notice. Dallas C. J. stated to the jury, that there were 
two questions for their opinion. The first arising upon 
the notice. The second, whether there had been grpss 
negligence on the part of the Defendant. The learned 
Judge observed that, in one view of the case, it might 
not be necessary for the jury to consider the first 
question s for that, if notice was given, and there had 
been gross negligence on the part of the Defendant, 
the Defendant was liable (a); and he directed the jury 

(a) See Gamett v^ WiUan^ $ B.l^ A. 53., and tke case; tl^ere^ted. 

N 2 to 
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ISfS. to ooDsider, wfaeCho', under the drcninstaiicesy the De- 

n«»w faadant had been gailty of gross negligence or not; ex- 

^ plaining to them, that, if the Defendant and bis servants 

had not taken the same care of the property as a pmdent 

man would have taken of his own, he had been gnS^ 

of gross nci^igence. {a) 

The jury foond a verdict hr the Haintifii 

Pdl SexjL now moved for a new trial, on the gronndy 
first, that the question of notice ought to have bem 
pointed out to the ccmsidenition of the jury, inasmudi 
as conduct which would amount to gross n^ligenee 
vnth respect to a parcel of great value, might be reasoD- 
able care with respect to a pared of small value, and 
the Defendants were not warned as they ought to have 
been, that the Plainti£&' pared was of great vahei 
Seomdly, that the learned Judge had not directed the 
attention of the jury to the letter and conversation^ 
by which one of the Plaintiffii directed the Defendant to 
iqpprehend the person who had taken the goods ; and 
from which it might be collected, that the Plaintifi 
considered the Defendant not responsible for the Ion. 
Thirdly, that the property in the goods was not in the 
Plaintiff but in the consignee. On the first poinl^ 
PeU cited the words 6f Bayley J., in Batson v. Dono- 
van. (&) ^ ^* I left, I believe, these two questions to the 
' y^rj 9 ^^^ whether the Flaintifis dealt fairly by the 
Defendants, in not apprising them that tlie box cmi- 
tained artides of value ; and secondly, whether in the 
case of a parcel of such value as the Defendants might 
fiurly expect this to be, there was gross negligence in 
. the Defendants :" and urged, that the carrier had a 
right to suppose the worth of the parcel less than hl^ 



{a) See Batson v. JDonovafh (^} 4B, t^ A. ss*] 
4 Ji'* ts^ ^» 30t per JSffj^ J» 
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because it was booked and entered only as a parcel of 1822. 
less value* 

Dallas C. J. I certainly did state at the trial, 
that this was a question of importance, and I think so 
now; but not in the view which .my Brother PeU has 
taken of the case, or, because I feel any difficulty in 
coming to a deciBion on it : for, at the conclusion of the 
cause, I did not feel, nor did the special jury, one instant 
o£ hesitation. I agree that the case is of importance to 
the rights of carriers; but it is also important with 
respect to their obligations, and the rights of the public, 
* ' A person calls on the Plainti£&, and orders goods for 
ifc respectable tradesman, Mr. Parker j of the Htgh-streetf 
Omfbrd. The Plaintiffi having had no previous dealings 
with this tradesman, or the party ordering the goods, 
pause ; but, having found on enquiry, that, among the 
various persons bearing thie name di Parker at Oxford^ 
Mr. Parker of the High^street was well known for his 
respectability, they direct the parcel to him ; and the 
very use of the address, added to the name, was to 
insure a requisite degree of caution ; for the parcel was 
not directed to Jl Parker^ Oxford^ but to Mr. Jame$ 
Parker^ High-street^ Oxford, 

When the parcel arrived, the carrier very well under- 
stood that it was his duty to deliver it as directed ; and 
it had been the course of his office to deliver parcels at 
the house of the consignees. This Mr. Parker of the 
High-street had received goods from them at his house ; 
indeed, the porter of the office met Mr. Parker him- 
self, and upon saying he had a parcel, was expressly 
told by Parker^ that he expected none, and knew no« 
thing about it. 

I stated to the jury that the duty of cariiers might 
be difierent under different circumstances. A parcel 
might be directed to be left till called for 5 it might 

N3 be 
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IBMi ^ be directed to a consignee at a large town, without tlie 
name of any street, as was the case in a cause before Ab^ 
bott J. (a), where the parcel was directed to " J. Worthf^ 
Exetef' ;*' and where the carrier, having delivered it, on 
payment of the carriage, to one who told him that be 
had been sent fot* it by a person whom he did not knoW| 
but who Was in the street, was holden to be chargeable 
with the consequences of grosd negligence, though the 
goods were above the value mentioned in the public 
notice, and although they had not been specially insured 
and entered* But I told the jury that I would not 
enter into cases of difficulty, because, here, the parcel 
was not so directed^ but was directed to be delivered at 
a particular place. So that the jury had only to con- 
sider, whether the carrier was guilty of gross negligence 
in not delivering the parcel at that place ; for it is cleari 
from a case in 4 Price (i), that the carrier is bound, not 
only safely to convey^ but safely to deliver a parcel at the 
place to which it is directed* (c) Now, after the attoi* 
tiOn of the porter had been drawn to the circumstances of 
the case, after Mr. Parker^ of High-street ^ had refused the 
pared) and the carrier was required by a person calling 
himself Parker^ whose residence was unknown to him, 
to deliver the parcel, ought he not to have paused, and 
to have-enquired on what authority the stranger made 
Such a demand ? I said, if this was not negligence, 
there must be an end of carrying for hire ; for who 
would be safe, if a carrier is to deliver to a person, 
whose residence is unknown to him, a parcel directed 
to a known place of residence? I therefore thought 
this, a case of gross negligence ; but I did not leave ic to 
the jury as a case of gross negligence, without explain- 
ing to them what gross negligence was,, and I explained 

r 

{a) Birkett v. WiUant zB.^ (e) Pei Wood B., Bodenbam v. 
A. '35*6. Bennett, 

X6) Bbdenhtm v. Benneth 4 
frtQe^ 3y, 
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it to them in the very words of my Brother Besty who 1822, 
observefd that such an explanation had been omitted nnm 
by my Brother Bayley^ in Batson v. Dotiomiu - l». 

The jury were clearly of opinion that the carrier Bipo. 
w^s guilty of gross negligence. I did not minutely " 

direct the attention of the jury to the point touch- 
ing notice, nor 4lid I detail the evidence as to what 
passed after the loss, thinking observation on thes^ 
points unnecessary after proof of gross negligence. 

Park J. The chief ground of the application for a 
new trial is, that evidence of matters which occurred 
subsequently to ^he delivery of the parcel, was not dis- 
tinctly pointed out to the notice of the jury ; but I think 
tjiiat this was unnecessary, because, whatever the opinion 
of the Plaintiffs might have been as to their right of re- 
covery against A, or J5., the real question was, whether 
the .Defendant and his servants had been guilty of 
gross negligence in the delivery of the parcel ; if they 
were guilty of gross negligence, the opinions of the 
Plaintiffs would not destroy their case. The objection 
made to the PlaintiflPs right of action, on the ground 
that the property in the goods had passed out of him' 
to the consignee, does not apply to a case bottomed in 
fraud, in which there has been no sale. I think that 
the case was properly left to the jury, and that they 
have properly concluded, that this was a case of gross 
negligence. 

BuRROUGH J. Carriers are constantly endeavouring 
to narrow their responsibility, and to creep out of their 
duties ; and I am not singular in thinking that their 
endeavours ought not to be favoured. The question • 
here is, whether there was gross negligence. I think 
there was, and I am of opinion that the case was pro- 

N  . perly 
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1822. perly left to the jury, and thut they have given a 
pn^>er verdict* ^ 

Richardson J. I am satisfied both as to the law 
and the facts of this case. There was clearly a pro* 
perty in the Plaintiffs, entitling them to sue, as they had 
been imposed on by a gross fraud. With respect to • 
the direction to the jury, there was, I think, gross neg- 
ligence on the part of the carrier ; nor do I think that 
the letters or conversations of Brooks amounted to a 
waiver of the right of the Plaintiffi to recover the yalae 
of the parcel from the Defendant. 

Then, as to notice of the value of the parcel, sudi 
notice may be material in certain cases; as it was in 
Batson v. Donovan^ where a great value was contained 
in a small compass, the parcel consisting of bills^ 
cheques, and notes, to the value of 4072/. ; but here the 
parcel was bulky, and not of any extraordinary value : 
it was directed, not generally, but to a specific placet 
' and the carrier is bound to exercise equal diligence in 
all cases, and to deliver the parcels intrusted to his care 
H^cordin^ to directioi^. 

Rule refus^v 



\ 
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J 822. 



BoASE V* Jackson. 



Jan» 26. 



r^OVENANT. At the trial of this cause, before Dallas Demise to ji. 
C. J. {Middlesex sittings after Michaelmas term last) °^ * ^^^^^ P"'^ 
a lease was produced, by which the PlaintiflP demised to stone'quames 
the Defendant a slate pit or slate quarry, at the north at C.9 to hold 
end of Swilklandi and also certain stone quarries in or *? * V 
upon Mount Sorrel Hills in the county of Leicester^ to the a5th 
hold to the Defendant from the respective periods there- ^^rcb^ 1815, 
inafter mentioned ; xnz. the slate pit situate at Swithlandj ^ fourteen 
from the 25th March^ 1815, for the term of fourteen years, and the 
years, and the stone quarries at Mount Sorrel Hills^ from ^*°°^ ? "*"*fh 
the 29th September^ 1817, for the term of fourteen years a9th Sept. 
thence next ensuing, paying, in respect of the slate pit in 181 7, for the 
SwitAlandf the yearly rent of 70Z., and paying, in respect of ^gg^ ^^^ 
the stone quarries and premises at Mount Sorrel Hills and paying for the 
Mount Sorrel, the yearly rent of 130/. It appeared that 'g^j^^J^^^^f 
there bad been some dispute, whether the Defendant or 70/., and for 

some other person was to have the stone quarries, and ^^ '^*^°® ^l"**"- 
, . , , 1 . Ml 1 . ries the yearly 

that possession could not be given till the time men- rentof laoil 
doned in the lease. The ad valorem stamp on the first The ad njolo^ 
skin of the lease being 3/., with a progressive duty of ^^^^^^ 
\L on the other skins (a sufficient duty on the aggregate of the lease 
amount of the two rents reserved), the counsel for the ^^^ 3^«> with 

, . a progressive 

Defendant objected, that, as the lease contained two duty of i/. on 
reddendums for distinct pr^erties at .different rents, for the other skin*, 
different terms of years, to commence and conclude at ♦vj?^'*"**^. 

•^ ' tnat possession 

different periods, the stamp duties to which the two could not be 

given of the , 
stone quarries at the same time with the slate pit, nor till the time mentioned in the 
lease. . The Court being of opinion that no fraud was intended : Held, that this 
lease was properly stamped under $$ Geo* 3. rt 184. 

rents 
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rents would have been subject, had they been reserved 
by different instruments, should have been imposed on 
this lease; in which case the rent of 70/. would have 
been subject to the ad valorem duty of 1/. 10^. on the 
first skin, and the rent of 130/. would have been sub- 
ject to an ad valorem duty of 2L ; and that, therefore, the 
lease was not properly stamped, as required by stat 
55 Geo. 3. c. 184, Tlie jury found a verdict for the 
Plaintifl^ Dallas C. J. having reserved the point for the 
opinion of this Court. And now. 



Vaughxin Serjt. moved to set aside this verdict and 
enter a nonsuit, on the grounds above mentioned ; but 
the Court saying that no fraud was intended, and that 
the whole was manifestly one transaction, rejected the 
application. 

Vaughan took nothing by his motion. 



Jan. a6. CocKELL and Another v. Gray and Another. 

Covw»»t to r^OVEN ANT to pay (among other instalments) an in- 
oidber^itel- stalment of two shillings in the pound, within twelve 

meiit8> n in- calendar months from the date of the deed. On the 
stalmeot wrth^ record the word " calendar^' was omitted, but the record 
Undar monUis stated correctly the time or payment of other previous 
ffom, ace. On and subsequent instalments, without omitting the word 
J^rT-^'lto. " calendar.'* At the trial, before Dallas C. J. {London 
dar^ ma sittings after Michaelmas term last) the jury found a ver- 
T*"^-L^"^ diet for the Plaintiffs, the learned Judge giving leave to 

the 'record o o o 

stited conrect- 

ly the time of payment of other previous and subsequent instalments, without 
omitting the word ^ calendar :*' Held, that Uiis w^s no vAri^ncet 



\ 
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the Defendants to move to set it aside and enter a non- 
suit. Accordingly, 

Pell Seijt. now rested his motion, on the ground, that 
" months" in law were to be considered as lunar 
ntenths) and that the omission of the word '^ calendar" 
in the record, constituted a fatal variance ; and he cited 
Jfocelyn v. Hawkins^ (a) But 

The Court held, that the meaning of the word " month" 
must depend on the intention of the parties, and they 
adduced many instances, in commercial matters, where 
a cal^idar month was always intended ; 6» in bills of 
exchange payable so many months after date, or in 
insurances effected for six months; and thinking that 
the parties to this deed clearly intended calendar months, 
they refused to disturb the verdict ; and Pell took no- 

I 

thing. 

Rule refused. (6) 



1822, 



COCKELL 

Gray. 



(a) I Str, 446. And see La- 
con V. Hooper y 6 T. i^. 224. -Bi- 
sbop of Peterborough v. Catesby^ 
Cro. Jac, 166. Barks dale v. 
Morgan^ 4 Mod, 185. Rex v. 



Adderleyy Doug, 463. Rex v. 
Peckhanii Cartb, 406. 

(h) See Lang v. <?i3fAr, 1 M, 
& S. III. and Titus v. Preston^ 
iStr.6st» 



188 



CASES IN HILARY TERM 



1822. 



An order 
drawn up in 
the name of 
the Courti by 
an officer of a 
court of jus- 
tice) iS) until 



aside^ the or- 
der of the 
Court. 
Therefore^ 
where an offi- 
cer of the 
Insolvent 
Debtors* 
Court) .instead 



Whitelegge v. Richards^ Gent. 

npHE declaration stated that the Plaintiff on the 24th 
October J in the first year of the King, in the Court of 
Common Pleas at Lancaster^ recovered against Strettell 
Chorlton 901. 115. 4^, damages and costs ; that on the 
21 st Juncy in the year aforesaid, in the said court, (the said 

amended or set action then depending in the said court,) upon application 

oiStrettel Chorlton'^ bail to surrender their principal, it 
was ordered by the Court, that StretteU Charlton should 
be forthwith committed to the custody of the keeper of 
the gaol of the county oiLancaster^ as to the said action, 
and that his bail from their recognizance should be 
wholly discharged ; and StretteU Chorlton was thereupon 

of drawing up committed to the custody of the said keeper, as to the 

an order for gjjj action, and remained in his custody as to the said 
the further im- 
prisonment of action from thence until the discharge of StretteU ChorU 

an insolvent, ton ; that StretteU Chorlton being so in custody, on the 
^rdecisbn of ^^^ November^ 1820, applied, by petition, to the Court 
the Court, for relief of Insolvent Debtors, for his discharge from 

drew up an gy^j^ confinement, according to the provisions of the 

order for his . 

discharge, and ^^t in such c^e made and provided ; and that the Court 

the insolvent for relief of Insolvent Debtors, on the 13th Naoemberj in 

the year aforesaid, ordered that the said prisoner, 
instead of being brought before the Court for relief 
of Insolvent Debtors for final examination touch- 
ing the matters of his petition and schedule, should be 
examined touching the matters aforesaid before his 
Majesty's justices of the peace for the county of Lan-' 
caster^ in open court, at the adjourned general quarter 
* sessions of the peace at Lancaster, on the 2d January 

insolvent against the officer, though the declaration stated that the officer fwrongfully^ 
falsely, and unlawfully, made out and issued such ord^r, purporting to be an order 
from the Court. 

tlien 



was thereon 
discharged, 
the order not 
having been 
amended or 
set aside : 
Held, on de- 
murrer to the 
declaration, 
that no action 
lay by a cre- 
ditor of the 



•^ 
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then next; and, in case it should appear to the justices 1822. 
upon such examination, or by evidence, that the pri- ^— v"*^ 
soner was entitled to the benefit of the act, then that hitelegge 
the justices should so declare and adjudge, and should Richards. 
certify the same to the Court for relief of Insolvent 
Debtors; and that, in case it should appear to the 
justices by such examination, or by evidence, that the 
prisoner had contracted any debts, against which he 
should seek to be discharged, fraudulently^ or without 
any reasonable or probable expectation, at the time of 
contracting the same, of being able to pay the same, or 
should, with intent to conceal the state of his affairs, or 
to defeat the objects of the said act, have destroyed, or 
otherwise wilfully prevented the production of any books, 
&c. relating to such of his affairs as were subject to in- 
vestigation under the act, or should have kept or cause to 
be kept, false books, or made fal^e entries, or have wil- 
fully and fraudulently altered or falsified any such books, 
papers, or writings, or should, in any respect, have ^ 
been guilty of fraud in contracting, discharging, or 
concealing any debt due from the prisoner to any of 
his creditors, or should have fraudulently made away 
with, charged, mortgaged, or concealed any part of his 
property, of what kind soever, either before or after the 
commencement of his imprisonment, for the purpose of 
diminishing the sum to be divided among his creditors, 
or of giving an undue preference to any of the said 
creditors, or that the said prisoner should have put any 
of his creditors, as should have proved their debts, to 
unnecessary, expense by any vexatious or frivolous de- 
fence, or improper delay in any suit for recovering the 
same, or that the said prisoner should have wilfully or 
fraudulently omitted any effects or property whatever; 
to the value of not less than .20/. in the whol(?, in the 
schedule, which the said prisoner should first have de- 
livered into that court, then sucji justice , should so 

declare 
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dedare and adjudge ; and should also declare and ad- 
judge, in like manner, and subject to the same limitations 
y^ as arc in the act mentioned and imposed in such cases 

RjcHABD). upon the Court for relief of Insolvent Debtors, fi>r what 
period of time the prisoner should remain in actual 
custody, before he should be discharged from custod|jr, 
by virtue of the said act, and that the justices should 
forthwith certify the same to the Court for relief of In- 
solvent Debtors; and if the said justices should be of 
opinion that the prisoner was so entitled to be dis- 
charged, it was further ordered, that the prisoner 
should, in open'court, before the said justices, subscribe 
and take the oath annexed to the duplicate of the sche- 
dule, and should execute the warrant of attorney there- 
with sent, and sealed with the seal of the Court for re- 
lief of Insolvent Debtors ; and it was further ordered, 
that the whole of the proceedings should be forthwith 
returned by the justices to that court. The Plaintiff 
then averred, that, at the adjourned general quarter 
sessions of the peace for the county of Lancaster^ holden 
at Lancaster^ on the 2d January ^ in the 1 st year of 
George the Fourth, Strettell Chorlton was examined by 
the justices of the peace then and there assembled at 
the sessions in open court, according to the form of the 
statute; and afterwards, the justices certilSed to the 
Court for relief of Insolvent Debtors, that the prisoner 
had that day, pursuant to an order of the Court for 
relief of Insolvent Debtors and the said act, been ex- 
amined before the justices there assembled in open 
court, at the then present general quarter sessions of the 
peace, touching the matters of his petition and schedule, 
mentioned in the order, and due proof having been 
made before the justices at the smd time and place, of 
the service of the respective copies of the said order, 
and such other notices of such proceedings as were 
required by tl^ 21st section of the said act, and 

by 
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by the said order and rules of court thereto an- 
nexed ; and the prisoner having in open court, before 
the justices, subscribed and taken the oath annexed 
to the duplicate of the schedule, and executed a war- 
rant of attorney, as required by the '25th section of 
the said act, the said justices declared and adjudged 
the prisoner entitled to the benefit of the act, as to all 
the creditors of the prisoner, or persons claiming to be 
creditors, mentioned and described in the duplicate 
of the said schedule. But the justices further declared 
and adjudged, that the prisoner had contracted the debt 
due to the Plaintiff, mentioned in his schedule, without 
any reasonable expectation, at the time of contraci!ing the 
same, of being able to pay the same ; and also that he 
had put the Plaintiff, who had proved his debt in the 
manner required by the act, to unnecessary expense, by 
a frivolous defence, in an action at law, in the Court of 
Common Pleas, at Lancaster^ for recovering the same : 
and the justices, therefore, alsp declared and adjudged, 
tliat such prisoner should remain in actual custody ut 
the suit of the Plaintiff, for the space of two years, before 
such prisoner should be discharged from custody by 
virtue of the said act. The Plaintiff then averred, that 
the certificate was afterwards, in due manner, transmitted 
and delivered to the Court for relief of Insolvent 
Debtors, and that before and at the time when the 
certificate was so transmitted and delivered, the Defend- 
ant was, and still is, a clerk anil officer of the Court for 
the relief of Insolvent Debtors, before then appointed 
by the same court ; and that it was the duty of the 
Defendant, as such clerk and officer, to have written 
and issued a certain order of the Court for the relief 
of Insolvent Debtors, ordering and directing that the 
prisoner should be discharged from custody when and 
so soon as he should have been in such actual custody 
for the full period of time expressed in such certificate 

as 



1822. 



Whitelegqe 

V. 
RlCHARnS. 
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1822. as aforesaid. Yet that the Defendant being such clerk 

^ '^ ' and officer, not rcffardinc: the duty of his office, and 
Whitelegge . ' O O J 

^,, intending to injure the Plaintiff, and to cause StretteU 

Richards. Chorltaii forthwith to be discharged from such custody, 
without paying or satisfying the said damages and costs, 
and to deprive the Plaintiff of the means of recovering 
the same, whilst StretteU Chorlton remained in such 
custody as aforesaid, at the suit of the Plaintiff^ for 
the cause aforesaid, and whilst the said damages and 
costs were wholly unsatisfied to the Plaintiff, on the 
13th January f 1821, without any authority from the 
Court for relief of Insolvent Debtors, wrongfully, fiilsely, 
and unlawfully made out and issued an order, purporting 
to be an order from the Court for relief of Insolvent 
Debtors, dated the day and year last aforesaid, entitled 
in the matter of the petition of StretteU Chorlton^ a pri- 
soner in actual custody in the castle of LaticaUer^ 
seeking the benefit of the act passed for the relief of in- 
solvent debtors, and directed to the keeper or gaoler of 
the said gaol or castle, and purporting thereby, that 
the said Court for relief of Insolvent Debtors, (upon 
reading a certificate that the prisoner had, pursuant 
\p an order of that court, been heard and examined 
touching the matter of his petition and schedule 
mentioned in the said order, and declared and ad- 
judged entitled to the benefit of the said act,) did 
order that the prisoner should be discharged fi-om 
custody as to the Plaintiff at whose suit the prisoner 
was detained in the custody of the said keeper or 
gaoler ; whereas in truth and in fact the Court for 
relief of Insolvent Debtors did not at any time pro^ 
nounce any such order as last aforesaid, or give any 
authority to the Defendant to write, make out, or issue 
the same, by means whereof the last-mentioned order 
being, on the 16th January, 1821, exhibited to the 
keeper of the said gaol, StretteU ChorUon was thereupon 

forthwith 



\ 
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forthwith discharged from custody^ as to the said action, 1822. 
and suffered and permitted to go at large wheresoever 
he pleased, against the will of the Plaintiff ; and that 
&reUeU Chorlion did then and there go from and out of Richards, 
si^cn custody wheresoever he pleased, the said damages 
and costs then and still being and remaining wholly un- 
satisfied to the Plaintiff, by means whereof the Plaintiff 
had been gi*eatly injured, and hath lost all means of en- 
forcing payment from StretteU ChorUon^ of the damages 
and costs aforesaid. • 

. The declaration contained four counts, in substance 
die same. Demurrer and joinder. 

Vaughan Serjt. for the Defendant The order stated 
in the declaration is the order of the Court, and not of 
the ofiicer, and the officer is not responsible to any in- 
dividual for its correctness, but only to the Court for the 
due discliarge of his duties, since under the 21st section 
of the Insolvent Act the Court is directed to make the 
order, not the officer. Then, the declaration does 
not show that the Plaintiff has any interest in the 
detention of Chorlton, which can entitle him to sustain 
this action. By thelnsolventDebtors* Act (a) the principle ^ 
of the common law is altered, the arbitrary discretion of 
a ci'editor to detain his debtor is taken away, and where 
the debtor has been guilty of misconduct, he is subjected 
to a judicial sentence, as in any other case of criminal 
misdemeanor ; the Plaintiff, therefore^ is not deprived of 
any remedy by this order, nor has he sustained any 
ilamage. The wrong complained of is not a wrong to- 
wards an individual ; and a misfeasance of this kind affect- 
ing the administration of public justice cannot be the sub- 
ject of an action. Perhaps, under a liberal interpretation 
of the 23d section of the Insolvent Act, which enables 
the Court to set aside an order fraudulently obtained, 
the Insolvent Debtors' Court might rescind this order 

(a) J Gee. 4. <•. ug. 

Vol. in. ' O and 
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1829* and iMue another; but the order, till set aside or re- 
scinded, is still the order of the Court, the validity of 
which, this Court, having no jurisdiction in error over the 
Insolvent Debtors' Court, cannot dispute, and the 
Plaintiff might as well sue the Insolvent Debtors' Court 
itself, as the defendant, who is no more than the hand 
with which the commissioners act. There is no case 
in point. In Smith v. JVinford (a), the Plaintiff did 
not enter the issue in due time. 

Tdddjf Serjt for the Plaintiff. The order In qneition 
is not pleaded as being an order of Court, but as purr 
porting to be an order of Court, and by the demurrer it 
is admitted that it was no order. The Plaintiff has sus- 
tained an injury by this paper, which falsely purported to 
be an order^ and the injury is averred in the declaration. 
The injury is the loss of that gQge for the payment of his 
debt, which he possessed in conlSning the person of his 
debtor; for, as that confinement might ultimately induce 
the debtor to procure payment, the creditor has still 
oti interest in the confinement, notwithstanding the 
operation of the Insolvent Debtors' Act But the im- 
prisonment under that act is not altogether penal, fot 
the prisoner is directed in the act to be detained at the 
suit of the credtor {b\ so that if the objections which have 
been ipade to this action are well-founded they would 
iqpply equally to an action of escape. But the law pre- 
sumes, that a creditor may derive advantage from the 
imprisonment of his debtor ; and the Defendant, who has 
wrongfully issued for the debtor's discharge a pi^r 
which is not an order of court, must be answerable fat 
the Plaintiff's loss. Here too there is an allegation of 
malice^ under the word wrong Jullyy {Drewe v. Coulton (c),) 
which, by the demurrer, is admitted to be true. 

(a\ l^w. 96* {e) I EaitfS^i* n« 

\b) X. z;. 

Vatighan^ 
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Vaugharij in reply. The Plaintiff has no interest iti 18^9. 
the debtor's detention, because all his effeicts, future ad w^JT^il^,- 
well as present, are assigned to bis creditors ; and de- t^ 

tention with a view to obtain satis&ction^ can only be of RicHAiUift 
advantage where die debtor still retains property^ whichji 
by such means, he may be induced to transfer: so 
that this action cannot be considered iii the satne light 
as an actioh of escape, in which the Pldntiff obtains 
damages for the loss of a security in his debtor's person j 
which might ultimatdy have been beheficial to him. 
Malice is no part of the cause of action in suth 
a cas^ as the present, and would not form part of the 
proof at the trial; because the Defendant, if lifabte at all, 
is liable for the misfeasance^ whether accompanied with 
midice or not. As to the prisoner's being detained itt 
the suit of the creditor, that expression is only meant to 
<^>erate as a designation of the person, and Qoes hot 
alter the poial nature of the imprisonment. 

Cut. ado. tfMit. 

And now, 

Dallas C. J. delivered the following judgment. 

This case has been so recently before the Courts that 
it will be sufficient to refer to the pleadings as iHey ap- 
pear on the face of it. 

The question for our decision is, whether the declar- 
ation be substatitially good ? 

In the argument at the bar, much has been gone 
into, and properly, which, however, upon the view we 
take of the subject, it will not now be necessary to 
consider. 

It is sufficient to say, with reference to the single 
ground of our decision, that the Defendant, in each of 
the counts, is stated to have been, at the time of the 
act complained of, an officer of the Court of Insolvent 
Debtors^ and, that it was his duty, as such, to draw up 

O 2 and 
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1822. and issue orders of the Court, such orders when issued, 
^^^^^J23^£ deriving eflfect from the authority, and as the act, of the 
V. Court. . 

Richards. j^ must, or may occasionally happen to such officer, 
as to every person in a similar situation, to draw up 
rules and, orders erroneously ; and, in every court, the 
instance is familiar of applications being fbade to amend 
rules and orders, so as to make them conformable to 
that which was originally pronounced, or to what 
originally the rule or order ought to have been. 

But, until such application and further order thereom^ 
the rule or order issued remains an act of the Court 
itself. In this instance no amendment or change has 
been made, and, not having been made, the order in 
question remains upon the face of it the order of the 
Court. 

The declaration alleges, that the Defendant made^ 
and issued a certain order, purporting to be an order 
of the Court ; treating it, therefore, as an order, in itseli^ 
averring only, that, in fact no such order was made out; 
but, appearing to be an order, and being by the declar- 
ation averred as purporting so to be^ we think it roust 
be taken as such, not having been repudiated or dis^ 
claimed by the Court itself; and, consequently, that the 
action cannot be maintained. 

To this point we confine our decision, not meaning 
to give any opinion, whether, under difierent circum- 
stances, and if so, under what circumstances, such an 
action can be maintained. It is sufficient to say, that 
in this case there must be judgment for the Defendant. 

Judgment for the Defendant accordingly. 
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IN THE EXCHEQUER CHAMBER. («) 

The King v. Thomas Watts. ivbv. *o, 

nPHE prisoner was tried before Best J. at the last The prisoner 

assizes for Devon. The first count of the indict- ^7"^.?"^" 

misea m pay* 

ment was for forging at East Stonehouse, on the 6th Aprils ment for some 
1821, an acceptance by Messrs. Williams and Co., to a S**^^ ^ ^' 
certain bill of exchange, as follows, viz. London 

banker, gave 
No. 117. 200^. a biU addressed 

March 28th, to, and pur- 

S»a«,.a Bank, 1821. ^^^''^ 

Two months after date, pay to Mr, John Tipper^ or Williams and 

order, two hundred pounds for value received. Birdnn-lalL 

Hy. WiUiamsmd Co. ^««^^«/ it 

To Messrs. Williams and Co. ^^ ^/W 

Bankers, BirchinLane, London. Burgess and 

^ C0.0fN0.209 

With intent to defraud Thomas Baylis^ John RotUledge^ ^^^^ notac^* 
and Jonathan Ramsay. cepted the bili. 

The second count was for uttering and publishinfi: as *" ^' ."® 

° ^ ^ ^ other bankers 

true the said forged acceptance on the said bill of of the name 

exchange, knowing the same to be forged, with a like ^^ Williams 

and Co. were 
intent. jmown in 

He was acquitted on the first, and convicted on the London^ but 
second count. ""'I!!'"'*, 

, was adduced 

It was proved; that, in April last, theprisoner pur- to shew that 

chased of the prosecutors, wheat to the amount of 240/. Williams and 
At the time he made the purchase, he agreed to pay by Birchin4ane^ 

had not ac- 
cepted the bill : Held, that there was no forgery proved against the prisoner, by ten 
Judges against one, Bayley J. abscnte. 

{a) The publication of this term last, was unavoidably post- 
case, which was decided in Hilary poncd till the present time. 

3 the 
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18S1. the acceptance of a London banker. Before the wheat 

1j ' " ' was delivered to him, he produced to the prosecutors a 

€o. bill in thetfe words and figures : 
Watts. 

No. 1 1 7. 20Q/. 

March 28th, 
Swansea Bank, 1821. 

Two months after date, pay to Mr. John Tijfperj or 
order, two hundred pounds for value received. 

ff. fViUiams and Co. 
To Messrs. Williams and Co. 

Bankers, 3, Birchin Lane, London. 

3 

Accepted, Williams and Co. 

He was asked how he proposed to pay the remainder 
of the money, and said he would draw on the same 
bankers for the balance ; he then drew the following bill 
in the prosecutors' compting house. 

40/. 

South Tawton, April 6th, 1821. 

Two months after date, pay to our order forty pounds 
for value received, as advised by 

Swansea Bank. Thomas Watts, 

' For P. Watts and Co. 

To Messrs. Williams and Co. 

Bankers, Birchin Lane, London. 
3 / 

Accepted, Williams and Co. 

He said he would send* this bill to London to get it 
accepted. It was afterwards sent back to the pro- 
secutors, accepted as -it now appears. 

Whilst he was drawing the bill, one of the prose- 
cutors asked him, if Williams and Co. the acceptors, were 
Williams^ Burgess, and Co. The prisoner said, the ac- 
ceptors 
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ceptors were Williams^ Burgess^ and Co, Prosecutor 
said it was improbable there should be two firms of the 
wa% name in the same street^ and priiQiier answered it 
was improbable. The figure 3, which stands between 
the words bankers and Birchin Lane in the 200/. bill, 
was |iQt t}ien on the bill. The witnesses did not observe 
whether the small figure 3 in the cornels was on tbd 
bill at this time. It appeared to a witQ^s acquainted 
with billSi xtoi to be a part of the address, but was like 
A figl)f c that the holders of bills sometiipes put on them 
before they leave them for acceptance. But the person 
who presented (his bill h^ pqt observed whether it was 
pn the bill wbe^ he pr^ented it fbr payment or not. 
A person to whom he presented the bill, at the b^tise 
No. 3, Birc^tin l^ine^ toqk this biU behind a desk, and 
hf(d an opportunity pf writing on it one pr ^tfa of these 
figures. 

3ut the p^rsqn wbq printed it flid nqt observe, when 
he received tjie bill back, whether either qf the^ figures 
wer^ then on it. 

There are London bankers at No. 20, Birchin Lane^ 
of the names of William^ Burge$^y a<id Co., \Yho usually 
accept bills in the firm pf Wilfiam, anci Cp^ T^is bill 
was not accepted by that finp. Np ot^^r bankers of 
the names of Williams apd Qos v^ere l^pwn to Cftp*y qj^ 
business in Birchin Lane, nor were there any pther 
London bankers under that firm. The words " Wiir 
liams and Co." were on a brass pl^te on the door of 
No. 3. There was no evidence to shew by whpia 
these bills were accepted. 

The prisoner proved that threp bills in the following 
fprm had been paid at Np. 3, Birchin Lane^ viz. 



4 Np- 
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1821. No. 345. SOiL 

South Tafwtorh March 5tb, 1821. 

Two months after date» pay to our order thirty pounds 
^^'^ for value received. 

Thomas WattSj 
For P. Warn and Co, 
Messrs. Williams and Co. 
Bankers, Svoansea. 

Accepted, Messrs. Williams and Co. 
payable at No. 3, Birchin Lane^ London, 

Best J. left it to the jury to say, whether the accept- 
ance of the 200^ bill was the acceptance of any London 
bankers. 

The question for the opinion of the Judges was, 
whether the prisoner was properly convicted. There was 
also a further question, viz. whether, considering the 
manner in which the bill is stated in the indictment, it was 
necessary for the prosecutors to prove^ that the 3 in the 
porner w^ on the bill when it was tendered in payment, 

Williams C. F. for the prisoner. No evidence has 
been adduced to shew, that the acceptance which the 
prisoner is charged with having forged, was not the 
acceptance of those persons whose acceptance it pur- 
ports to be ; namely, the acceptance of Williams and Co. 
of No. 3, Birchin Lane ; if the acceptance was written by 
them,, the circumstance of their not being bankers would 
not render the prisoner guilty of a forgery. The jury in- 
deed have found that he did not forge the acceptance^ and 
even wilful misrepresentation made after the uttering a 
bill, will not render that a forgery which was not so 
at the time when the bill was' drawn. B£x v. Webb (a), 
Walker^ case (b\ Hevej/% case, (c) Secondly, there is 

(a) Coram Best 3 • Sarum, 1819. [b) RusselU 1420. 

See a statement of the case* and (r) % Bastf P. C. 856. 
decision in Qam. Scacchf post. 

a vari« 



% 



The King v. Manass^sh Goldstein. 
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a variance in the setting out of the bill on record, no liB21. 
evidence haying shewn that the bill when uttered con- 
tained the figure three stated on the record. Thirdly, 
it ought not, for the reason before stated, to have bee^ 
left to the jury, whet|ier or no this was an acceptance 
by London bankers. 

Gaseke for the crown, cited Mead v. Yom^ {a\ and 
ParJces and Brown*s case (5), as in point ; and distin- 
guished Walker^ a case* 

WiUiams was heard in reply. 

No judgment was given, but the prisoner received a 
free pardon. 

*#* Eleven Judges were present, of whom ten were of 
opinion that this case did not amount to forgery. They 
gave no opinion upon the point of variance, their 
judgment on the first point rendering that unneces- 
sary, (c) Bajfley J. was absent at Chambers. 

{a) 4 r. R. a8. {c) The Reporters are in- 

{b) % Leaclh 775^ a Eastf debted to one of their Lordships, 

P. C. 963. who was present, for this in<* 

formation. 



Feb. 4* 



AT the Old Bailey sessions, September^ 1821, the The forgery 

prisoner was convicted before Bichardson J., on treasury note* 
the Stat. 43 G. 3. c. 139. $. 1., of falsely making, forging, for one dollar 

is within the 

statute 43 Geo. 3. c. 139. j. 1, 

The prisoner was convicted of forging an instrument (purporting to be a Prussian 

treasury note), in a foreign language. No count in the indictment containing any 

English translation of the note^ the Court arrested the judgment on that ground. 

By eight Judges against twO| Wood B. & BajkyJ, absentibus. 

and 
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182s}. and counterfeiting, and causing and procuring to be 

^"^ jT* ' falsely made, forged, and counterfeited, a certain pro- 

^^ missory note for the payment of money, purporting to 

GoLMTJCTN. be the promissory note for the payment of money of a 

certniq foreign prince, that is to say, Frederick WUlianij 

kii)g of a certain foreign country called Prussia^ wifih 

intent to deceive and defraud the said Frederick William 

against the form of the statute. 

In other counts, the instrument was stated to be a 
certain promissory note for the payment of moneyt 
purporting to be the promissory note for the payment 
of money of Akenstein^ known by the name 

and description of baron U Altensteinj he the said 

Altensieifif being a minister entrusted by 
and in the service of the said Frederick fViUiamj so 
being such foreign prince as aforesaid, with intent to 
deceive and defraud the said Frederick WiUiam. 

In other counts, the said AUenstein was 

stated to be ^^ a persofi resident in a certain foreign 
country called PrussiaJ" And, in other counts, the in* 
tent charged was to deceive and defraud the said 
AltmsHin* 

In another set of counts, the instrument was stated 
to be " an undertaking for the payment of money ;" 
and in another set, " an order for the payment of 
money." 

The instrument was set out on the record : and, in one 
set of counts, was stated to be in the German language ; 
in another set, to be partly German and partly French ; 
and, in a third set, the particular language was not 
averred. 

I^o count contained any English translation. It was 
proved at the trial, that these instruments are notes 
(or receipts) issued by the Prussian treasury, signed 
(infac simile) by baron AUensteuiy the Prussian minister 
of finance : that they are not only received by the 

Prussian 



^ 
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Prussian government, in payment of all duties apd tues, 
but that any holder may, and often does, reqeive pay- 
ments for them in cash on presenting them at the 
treasury offices established at Berlin^ Konigsberg^ and 
Breslaw ; and that they pass a$ current money for all 
purposes throughout the Prussian dominions, (a) 

This instrument, being translate by a witness, ap- 
peared to be, in Englishi as follows : 



1822. 

4 



ON THE FaONT SII)£. 



No. 



*< Treasury note (6) of One Dollar in currency 
according to the standard of 1764, vfilid in all pay- 
ments in full. 



ALTENSTEIN, 



>t 



ON TH£ REVERSE SIDE. 



Treasury Note (e) 



i 

s 
u 







F. R. 
W. 



% 



OfiScc of Realization {d) at Kimig^>erg, 



(a) An impression of the the words << re&Usations comp* 
false instrument stated in the in- toir." 



dictment accompanied the case 
submitted to the learned Judgei. 
It was a moderate sized ticket, 
ornamented with engraved pat- 
terns} and was in the Germqn 
langtuge, with the exception of 



(b) Or receipt} the G&rman 
word *• schein** signifying either 
" note" or « receipt." 

(e) Or receipt* 

(d) Or payment. 



The 




V* 
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ITie last words, which, in the original, were ** Reali-> 
sations comptoir zu Konigsberg^** were printed in red 
ink, and in the French character ; but the witness said, 
OotDSTEiK. that the phrase " Reab'sations comptoir" was adopted 
into the German language. 

The same witness, on cross-examination, stated that, 
in German^ he should call an undertaking to pay money 
or promissory note; ^^ schidd'schein,^* which literally 
means " receipt for a debt," and that the word " scheiri^ 
alone does not import a promise to pay. 

It was clearly proved, that the prisoner, a German 
Jew, residing at Skadwell, having a correspondence 
with some persons in Prussia^ and having in his pos- 
session a genuine note, had caused plates to be en- 
graved, and many thousands of false notes to be struck 
o£P, in the city of London. 

The evidence being closed, Piatt for the prisoner, 
objected that the instrument stated in the indictment 
was not, nor did it purport to be a promissory note, or 
an undertaking to pay money, or an order to pay money : 
and that it contained no words of promise, undertaking, 
or order. He cited Mary MichelPs case (a), JFilliams*s 
case (5), Clinch* s case(c), and Jo7ies*s case(^), decided 
on the Stat. 7 Geo. 2. c. 22. respecting orders for pay- 
ment of money, and argued from thence, that an order 
for payment of money must contain words importing a 
command, and must purport to be signed by some per- 
son having, or, at least, claiming to have authority 
to command such payment. He also cited Hunter*s 
case {e)f and Thompson's case (jT), which were decided 
on the Stat. 2 Geo, 2. c* 25. respecting receipts for 
money, to shew that the signature of a name alone, or 

{a) Fasten 119. EaiUP.C. (d) Leaebi s^. Eastf P. C. 

936. 941- 

[b) Leachy 114. 4th edit. {e) Leach, 624. EasttP^C* 

EasU P' C. 937. 9a8. 

{c) LeacbfS40* EashP*C* (f)Leacbft^7„notu. 
938. 

the 
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the word " settled" alone, could not be set out in an J 822; 
indictment for forgery as a receipt for money ; although "" ' -_"- 
it might operate as such, without other matter connected ^. 

with it by proper averments, so as to shew that th6 Gcmldstein,, 
whole matter taken together, purported on the face of 
it to be a receipt for money. He also cited Meadh^fi 
case («), to shew that John Bing could not purport to 
be John King : and he observed that the effect of the 
instrument, when presented for payment at the treasury 
at Berlin^ could not vary its purport. 

Richardson J. overruled the objection, being of 
opinion, that this act of parliament, made to prevent 
the forgery in Great Britain of foreign securities, could 
not be understood to require, that these securities should 
possess the technical properties required by the muni- 
cipal law of England; but that it was sufficient, if they 
imported, on the face of the whole instrument, an under- 
taking or order for the payment of money, which the 
learned Judge thought was the case with the instrument 
in question. The learned Judge was also inclined to 
think, considering the peculiar wording of the act, that 
it was sufficient, if the instrument was in fact an under- 
taking or order for the payment of money, and operated 
as such, (which appeared by the evidence to be the case 
here,) and that it purported to be issued by any foreign 
prince or his minister, the word " purporting" in the 
act appearing to the learned Judge to refer rather to 
the person by or on whose behalf the instrument was 
issued, than to the form of the instrument itself. 

The jury found the prisoner guilty. 

The next day. Plait moved in arrest of judgment, on 
the' ground that the &l6e instrument was here set out 

{£) Leach} 590, Eastf P. C* 981. 

only 
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1822. only in a foreign language^ and not translated or Isx- 
plained by averments on the record : that the object of 
setting out the instrdment in cases of libel and forgery 
€kJfLbgnai jg^ that the court which tries, atid also a court of errbt 
may judge whether it be what it is alleged to be, and 
i<^hether it falls within the act or laW on which the pro- 
secution is founded ; which functions the Court could not 
exercise in the case of a foreign instrument not translated 
or explained by averments, because the Court could tlo 
more take judicial notice of the meaning of German or 
Frenckj than o( Arabic or Chinese. He cited Zenobio v» Ax* 
tell{a)j where it was holden that the translation of a foreign 
libelj without the original, would not suffice, and argUed 
that the converse was equally true. He also cited Lyorii 
Case (&), U(yd!% case (c), Gilchrist^s case (^), and Mead^ 
in^% case {e\ to shew that indictments have been' held 
inefficient, because the instrument set out did not^ in 
the opinion of the Court, agree with the puirport 
ascribed to it, of which advantage this prisoner Was 
deprived, by setting out the instrument only in an un* 
known language. He also mentioned the stat. 4 Gek>. '2; 
£?• 26. s. 1., which requires all instruments to be in the 
English language, as fortifying the argument, that every 
thing material must be stated or explained in that 
language. 

RicHABDSON J. expressed no opinion on this pointy 
having resolved to submit it, and also the objection 
made at the trial, to the opinion of the learned Judges. 

Both points were accordingly now submitted to their 
opinion, and the judgment was, in the meantime, 
respited. 



(6) Leacb^ 597. EasU P* €• 98a. 

933- {e) UacbfS^o. East, P. C. 

{c) Leachf (toin noiiu 98 x* 
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Plaftj for the prisoner, oh the first point, in additioti 1 822. 
to the authorities adduced by him at the trial, cited rj^^^ j^^^^ 
Meeve^s case {a\ and Hex v. Lockett, (i) v. 

As to the second objection, he cited in addition the OoI'Dstbin. 
Stat. 45 Gef. 3. c. 89., and Maso?i*s case (c), to shew 
the accuracy which the law required in the specifica- 
tion of instruments like that laid in the indictment; 
and Hudson*^ case {d\ to shew the necessity of the 
Judges being enabled to decide on the face of the 
instrument, whether or not it was within the act. He 
distinguished the cases of libel in Wekh^ {Craft v. 
Boite {e\) on the ground that the Court is bound to 
take cognizance of the dialects of Great Britain, {f) 

If it were urged, that the Judges would inform them- 
selves of the translation if they could, the signification 
of the word ^* schein" would be found to signify "the 
act of shining," " lustre," " appearance," not * a 
reality, (g) The addition of the word " tresor^* only 
takes away the generality of " the act of shining," &o. 
and confines it to " the treasury ;" but does not alter 
the signification of the word " schein*' so as to bring it 
within the act. 

Law C. for the crown, having argued that this instru- 
ment would, in England^ be deemed a promissory note^ 
undertaking, or order for the payment of money, and 
that it might be laid as such in the indictment, the form 
of words employed in such instruments being imma- 



(a) % Leacby 808 • EasU P» (^) ^ Wms, Saund, 243. n. z. 

C. 984. notis. (/) Hob. p. ia6. pi. 157. 

(fi) Eastt P» C 940. Lemch^ (g) Noebden^s Germ, Diet. 

94. word scbein, Minsbeus Diet, of 

(r) Leacb^ 487. Eleven Tongues 9 word sbine. 

{d) Leacb}^jZ, 

terial ; 



X 



n eikiits^ifmlA^t ^fefttt «* 





M^ley Oft 3ms (^ sdd '<tbe sfal. 3 affd 4 ^nf^, ir.^.Vt!!/ 
•rgingS'^tliai 'fte liote -Wing averred to bi'for'T^P 
flP(9M'«f iMileff^'ft^'itt £!I^^ base f/), ^t Wnd tl^bfc^i^ 
ai|iirred,'^'tfmt ^^twWI ' ' th pay/rtenti itie&tkt '' payabl^i 
oMh having ftrgaed/ ^at itmn^ froth its ptii'port 1S^ 
dMhied iff Pruma to be an tmdertiikihg 4bf *thief'']|iA^- 
i9eiit^oS,ttieiiey,' die puipbrt of an instrdihetifbdngHi^KSIF 
ajipeaMd «(^ Ite kicobject on the face of it; fbi^lth W 

jSMMMi^r ^fte^^ and frtMrifif J ^ase f Md' rCffeffHU^ d^ 
itow^8^ii*^i(»%> [fki airhJch Hedfh 5.,^LtPdiftende'f!}^2^ 
7M7?)0^S.,'4ield fliat a- scriii i^ecfeipt iifg:nrt d'Wlfe)^ 
wwi^ll kiJd; i^rporting'to be'rfgn^ €i*r&J<$JA^', 
OMf^, becatn^ ^e indicthieitt xvto ntft on the faii6 of* 
it'>ej[Higi^ftfrt'tb*the bill, or inconsistent '^-kti ilflel^-kna 
the iln%Mt9r' Wri texplained by evid^ce ;] and td Mii^i^ 
caie(^ltifi^wWdh it was found by the jirfj^; ftlirf il^t 
findili^ approwd, that &0t meant fBl;^''jfednlfi|^* 
-4ftfe« C X stepped ' him, saying, thit- all the" Judg^'' 
proMBiit were «fUi§ffied, that the ihstrdmait was bn^ vt^n 
whi^<;forgefy ifftght bfe cofnhiitted "tinder the ilatatejf 
andili*i#liA>de«rea to address hiiti§e!f fb We olijegtfaff,*'*' 
that 4K>!;tratillla#e>if of the instrument Sppearect on^lniT 
record, when he argued to the following effect. ' *^* *"''* 

stri»penl«^«lM9rt«^p^^*lHe A¥*J^/l^ 

coBtaCHted'tetli rtpon ^fidipte Wa Dp(rfhiftie'ii(fifitt'i!^'' 
of the <l«iW. ■=^' •''^'=-'" ■''■---'''; -"' :^^ -^'-'^ ■'= *^**' ™?* 

And 




iH tHJt in k Sd Ybam o» 0£Q» fV.- tM 

And first upon principle. It is argued, that tiie tkBor , \S22. 
must be set out, and, the tenor bdng unintelligible in .a 
foreign language, that a transUtion is necessary* Bat 
the translation wonld not supply the tenor. The 
purport of an instrument, and the law which gives it a 
. peculiar character in a foreign language and country, 
are matters of evidence. No translation could supply 
several peculiarities on the face of the forged instrument, 
without which it iirould not be a resemblance of the 
genuine instrument. A variety oi engravings, cypheri^, 
and symbols which appear on it, are incapable of 
translation : the crown for instance^ and the initials of 
the king of Prussia. These peculiarities form tokens 
well understood, and are necessary to constitute a re* 
lemblance to, and give it the character of im order for 
the payment of money of the king of Prussia or his 
minister. The explanation of these peculiarities caii 
be supplied by evidence alone. The instrument itself 
would convey to the mind of a Prussian, the authority 
of the king and order of his minister. The translation 
.night convey a very limited and perhaps erroneous 
Yiew of the obligation or authority which the whole 
matter on the face of the instrument imported. The 
instrument is set out; the authority iff avened^ by 
which it becomes an order ; the words of the statute are 
strictly followed, and a translation would not^ advance 
the matter. 

Translation of such instruments might mislead. Sup* 
pose a French bill of exchatige, exactly corre^xMiding, 
when translated, with an English one. It is not neeen- 
aary or usual to state in an Englidi ImH, in. what the 
Yidae is received ; but it is otherwise in a French bilL 
The Court, looking at the translation qf such a siqp- 
posed French bill, would prcmounce it valid : it would 
appear unotgectionable ; but, inas m a ch as it would not 
state npcm the fiioe of it the natnre of the coMider^ 

Vol. IIL P 




sio cAs£s iir Hilary TEftH 

iMi. $A(Aif it W6tild be^ by the Iftw of France^ the IftW on 
which its Validity depetids, ah Absolute nullity, (a) 

Ndih^r is the trah^ktidn necessary aeeOrding to 
the authority 6^ the cases. IHid ata^O^ wMch tihe 
pi^esent ease bears to a tilse bf libel is hot ntf diViond ; 
biit^ admit^ng the analogy, the 6alie 6t iStndioit. Aitt^ 
waft a decistofi, m\y^ that the drigiilai or tenor must be 
sMT dlit. Libel, hoWeVer, is sltoder i^iited \b writing, 
Md the cakeft of sknder afe exf^ress, to shew that tt8ft»- 
lAtlon is not ir^ilifed. Seijt. WilU&m/s Adte to Cn^ 
V. B&tfe (8) Hobatfs ttep. ((?)j 1 tM. Ahr. (df), Aofe fv 



/%rf; Wto h^rd id reply. 

%^ Of the ten Judged who wer^ pf^seftt (IVWft 

being ftbcieilt i^ illtiiess, Md £b$i% J. (Mtegf tit 
Chambers), jall save two Wer§ df dpinioil th&t thift Jtidg^ 
m^fit dtight td be arrested on the last point. Atld the 

jtidghieat W«i arrfested accoi^diiigly. (/) 

 ...-. '^ 

ia) Manuei dt drUt Fran" {e\ StffeSf *$6» 
fiAf pfif f.M. /. PiediilH, pi (/) Tk R^tkrftelv iietlU 

vtbojia emqmem9 ediU delved lo fine of thirir..Titrdlhi|W 

(^3 X8t Wm* Saunders. who wu present for thid iofonn^ 

(cj ISS. adori. 

(4 16.(11) mj' 
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IN TOft Sb & 8ft Y«i«6 dip OEOv IV. Sll 

I 



RussELi. and Aaotlier t^ Mos&ley. f». (. 

^SSUMP^T oa tbe fUfowing guanintee. « I hMviby 

jtonrfon, 26th April, 181«. 8»«««»» »*• 
*< I hereby fgaMtsA^ the present accontil of lifisft cfvnt^Jl^if; 
HarriH Mo^d^ dm to it T. Skartridge and Co., Sb«f% di^ttlt, T.9. 
SUtields^ of i 12t. 4^ 4A, «nd "what «he tnay contract from ^^^^^^1^^ 
tUis date to the 30th Sbptonft^ next. mif 



« G. B. Maseky.'* f^^*f^ 



Sept. M«t#^ 

At the trial hef(M DcMasQ. J., {London ^ttings after (sig^ne^^ai 

THHity ^tm \M^) the Haintife w^e non-suited wth ^^ ^jj^ 

Iftelty lo mote to enter a Tc^ict, if die Coott should dfitftia «ift- 

be cftH^nioh Art the Plidhl^ ^jeere entitled to recover "«^#fil^ 

M liie guarantee. Actorduigly, of iJ^laaini*i 

meatmdw 

fiidfoeJt Seijt having hi the hwt term obtained a rule ^^^Can^^us^ 
niii to that eieett when he distfaiguSshed this case 
from Jimkii^ t. BtjfnoUs{n) and Saunders v. fVaJte^ 
Jbld{i)y e(Metiding ttmt the tettkridefation for the pro- 
HiiBe i^pij^c^lri^ oii the ftide t^thfs goat^ 

V^ut^hMn iSeijL now shewed cscose agsSnst tJte tnie, 
aad aigued that the eonaideration did not appear 
Willi certaiMy ; but that, to reduce it to certainty, it 
would be neeessaty tb resaift to parol evidence, t3xe very 
ttiachtef i^aimt whkii the 'stainte of frands was pointed. 
He cited Saundert V. Wekefidd. 

JBnt liie G^rt Mre ^ typSnSon, tkat the ^consideration 
sufficiently appeared on the ftce of the inmottient, and 
the rule was made 

Absbhitet 

\a) Ante, iii« 14. {h) aB.^ A. S9S* 

P2 
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Feb* 6. 



Gregory v. HurIiill. 



In an action in 
the Cofmnon 
Fleaiy the 
question beingy 
whether a debt 
wasbairred by 
the statute of 
limitationsy the 
creditor proY- 
ed an action 
commenced in 
the King's 
Bench six 
years beforCf 
and continu- 
ances regularly 
entered down 
to the term 
before the trial 
of the action 
inCP.: 
Held that the 
debt WM not 
barred. 



HTHIS was an action of trover, brought under an 
order of the Vice-Chancellor, by the Flainti£^ 
Gregoiifi against the Defendant, his assignee, to try the 
validity of the commission issued against Gregory. 

The cause was tried before Dallas C. J. at the Lon^ 
don sittings after last Trinity term, when the Flaintiffi 
Gregory^ having relied on the statute of limitations, to 
shew that there was no debt .whereon the Defendant 
could support the commission, the counsel for the 
Defendant, in answer, produced an office copy of a roll 
in the court of King's Bench of Michaelmas term, 
53 Geo. 3., 1812, containing an entry of three writs <^ 
capias alias and plariesj with continuances on the writs 
ol pluriesy brought down to the term before trial; and 
these proceedings, the Defendant's counsel contended, 
took the case out of the statute. It appeared afterwards, 
upon the motion for a new trial, that these proceedings 
in the King's Bench had gone no further ; and that the 
Court of King's Bench had holden them to be regular. 
A verdict was found for the Flainti£P, with leave for the 
Defendant to move to set it aside, and enter a verdict 
for the Defendant, the Chief Justice having reserved 
the point of law raised by the Plaintiff's counsel, <^ whe* 
ther the debt of the petitioning creditor was a good •and 
legal debt to support the commission, or whether it was 
not barred by the statute of limitations." 

Accordingly, Vaughan Serjt. having in the last term 
obtained a rule nisi to this effect. 



HvUock Serjt. (with whom was Lens Seijt.) now 
shewed cause against the rule^ aiid, after citing Quantock 

Y. Eng' 



IN THE 2d & 3d 'Years dF GEO. IV. 

V. England (a), Ex parte Dexdney (6), and Ex parte 
Rqffey (c), to shew that a debt barred by the statute of 
limitations could not constitute a good petitioning cre- 
ditor's debt, argued that continuances in another action, 
and in another court, especially as the proceedings wete 
never brought to a close, would not exempt an action 
in this court from the operation of the statute of limits 

ations, and he likened the case to that of Smith v, 

t 

Bower (rf), where an attachment of privilege was holden 
not to be a continuance of a bill of Middlesex so as to 
avoid the statute of limitations. 



21S 



1622. 



Gregory 



~ ^ 



Vaiigkan^ contra, was stopped. 

Dallas C. J. The main question is, whether there 
was in this case a good petitioning creditor's debt, and 
that depends on the continuances, and on their having 
been regularly entered. The Court of King's Bench 
have decided that they were regularly entered, and the 
only objection here is, that this is a different proceed- 
ing. But I think the proceedings on this debt in the 
other action sufficient to take the case out of the oper- 
ation of the statute here. 

Richardson J. As long as a remedy was open by 
which the debt might have been recovered any where, 
it appears to me that it was not barred by the statute. 

The rest of the Court concurring, the rule was made 

Absolute. 



(a) s Burr, a6a8« 
{h) IS Fej. 479» 



I 



c) % Roscy B, C. 145* 

d) s T.R. 662. 
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M,9> 



Dob Drai. NicHOiLsoii and Others v. Miiv 

DLSYOR and Another. 



Where three 
conmutMomiri 
and their suc- 



appointed to 
tiaiinct the 
butmest under 
anendorare 
act* and the 
act of any 
two of them 
wastobevalidf 
an assessment 
executed by 
two» after the 
deadi of one 
of the three» 
and before the 
appointment 
of a successoTi 
was holden 
inyalid* 



p^JECTMENT brought by the sunriyii^g comQiii- 

sioners of the Gotforik Inclosure Aat (a)| to r^ 

cover from the Defi^ndanU (tenaiits of Sheffif^gfim 



{a) By which it is enacted^ 
that John Nicbohon^ John I^p 
and Joseph Cowperf and their 
successors^ to be appointed as 
Aeitba|i|«r ^Motiooedi siicwld 
bey and were thereby appotated 
codlmisdoners for settlnf^ outy 
dMUngy aUbHiog^ add mcbskg 
the commons and waste grounds 
in the manner and according to 
the ru1es» 6cc. contafaied hi the act 
and in th? stftt* 41 Geo^ 3. c. xq9« 
/• 39. (general inclosure act,) so 
far as the powers, &c. of the list- 
namtd statute were not akeitd oir 
controlled by, or repugnant^o, the 
Gosfortb act, ^ and that all acts, 
matters, and things, done by any 
two of the oommisuoBfrt ap- 
pointed or to be appointed by 
virtue of this act, shall, to iSL 
^nt^tti and purposes, be u valid 
and effectual as if the same were 
done and performed by all the 
^siid eoaMubsioiMrfc'' 

Apd i( is further enacted, 
that if any of the commissioners 
appointed by the act, or to be 
substituted in manni^ thereinafter 
mentioned, should die, or ne- 
' gleet, refuse, or become incapable 
' to act for. the space of 40 days, 
when occasion should require his 
DC their attendance for carryiBg 



that or the recited act into exe- 
SMiaw^ it riiwld b^ l«wM ftom 
time to time to elect and appoint 
a new conmiissioner or commis- 
■bnen la the steid af liim or 
theni 10 dying, 9C;glBcliii|;» ref^i- 
ingk or becomlqg tncapa^bk tfi 
act as afoMSaid. The aal thai 
^ve iwwer to oti^m (awni to 
nominate a nev coquomioner o( 
commusionefs in uie jxace of the 
commissietisre nmitioiiad in At 
acti or any h^Xnan ^ooiniissioofn^ 
not interested in the endoeove^ 
ftom tioM tis tltnay as orenha 
might rfquH? ; and if ISMf siA 
new commissioner or f/pa n mS fc 
sioners should not be appointed 
by thQ party or paitias thsrem 
respactivfly authonsed to m^M 
sucli appointment within 60 days 
after tht hippittiag el aiif aacb 
vacancy, and notice thereof 
given by the surviving andactiaig 
ccrnmumoners or couunissnoer 
for the time being in witting^ 
then a commissioner or commis- 
sioners to fill up such vacancy or 
vacancies (foiii tjan t» time^ 
» shall and umij ha appoterd by 
the other surviving or acting oom- 
missioners or commissioner tot 
the time being, by writingt under 
their or his hands or hand at any 

meetinflr 



IN THf gy ^ wYmni 9n Q^ {v. mi 

allotted by the commissioners, foj: tl^e purp^ig of g^ jiL^^ ' 

taining payment of the quantum of an arrear of charges JifmaMM 

an4 expenses of p,assing ^nd c§r)T]fi!g l^to H^iQQuyiQn t}ie ^ 

act of parliam^t. In the first count the demise wa& 

laifl b^f7o^;i Nicholson anSi ^eph Cmper^ on the 2(| 

February^ in ^he second year of the kinjg. In th/^ §^n(|, 

coun| the Remise was laid by Jqihn Nicndson, Jq^n f^Ui. 

and Joseph Cowper^ on the 24 September^ 55 (xep. 8, 

At the trial, before Bayley J. {Carlisle Summer assizes, 

1821) it ^ppegred^ th^t /oA;| Nicholson^ John fJ^ ^d 

Jpsg?^ Q^per^ we^re^ by thg act, appoicJied ^pmmjs-^ 

sjpyiers, a»4 |h*? in -^i^f^n 1?15; *? three conjmig-, 

sjoners duly signed tjbeir award^ by which tfig jp^rc;^ 

of land in question were allotted to the ts^t^ifxff of 

the Defendant's landlord, who, since his testator's 

4eatbj| ha^l re9^iyed the rents. John Litt 4ied ^hofi^y ' 

after the execution of the award, hq new commisr ' 

tiop^r w{^ wpoii^ted, i^id th^ twQ regaining com- . 

missioners, in January ^ 1821, made an ajifsemme^t fjar 

4sertaiii costs and charges of carrying the act into exe- 

cntibn, and gave notice thereof to Mr. Lidwidge. Ttfcre 

yf^ a noQsuit, iiqth leave for 1;be lessors, of th^ ]^a^iff 

to move tQ »t^ H fef 4»filf A«fP^4i9glr» 



■I' 



itieetingof^chsarvti^t^or cmly proportions, within such time, 

commissioners or commisttoner, of and to such person or persons, as 

'the time and plaice whmof 14 the said commissioners shall di* 

dstys' previous notice shall hare rect, notnina.te, and appoint ; and 

\Atea given," &c. &c. in case any person made subject 

-' ibid itts^a^ enac^iihat in - to the payment of any money 

case the piurtha^ Ai6hies an^g towards such costs, charges, and 

by th^ lalefs rniendoiied m tM act, expenses as aforesud, shall b^- 

' lihould not be sufficient"ib;^lhly ^^ect' ^ refhse to pay his or her 

^:air'^ edft^^chsu^^; atitf'ex- iliare> or proportion thereof, 

-fcds^' **'^hMii me' mbxAeiicy witUn th^ time to be appointed 

^Ae/fjdf «9i9^"bemad^ii^by'ffte ai^a^bres^d, the same shall and 

^^6Vt^f ji^6ns1ii(ihNB^'%lk'^ may' be kvied and recovered in 

^ e6iUi^ iida ttoy 0\m¥,4nd ^t manner ^Ur«cted by die tadd 

'ilnHl^e paidii^ such shares and recited act/* 

V 4 HuUock 
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HiMoek Seijt, in the last term, obtained a rule rm 
to that e0ect ; and now. 



Taddy Seijt. opposed the rule, on the ground, that 
MiDDunw. iii^g ^gyg three commissioners appointed, representing 
three separate interests. One of these was dead at the 
time <tf the demand, and though two by the act would 
constitute a quorum, still it was necessary that three 
should be in existence at the time of any act done. 

Hidlockf in support of his rule, urged, that it was 
provided by the act, that ^^ all acts, matters, and thmgs 
done by any two of the commissioners" should be as valid 
and effectual, as if the same were done and perform^ 
by all the three. 

But the Ck>urt were of opinion, that the act required 
the existence of three commissioners, whereas only two 
were alive at the time of the demand, and held Tadt^s 
objection fa;tal. 

Rule discharged, (a) 

(a) Another point was made above reported^ and gave no 
in the case ; but the Court de- opinion on the other, 
dded expressly on the point 



IK TMS 2l>:& SH Ylijll^ Of^^^V, !j}| 



.432.- 




Richard Henry Tolson* Esq, »., Kaye, Mr D. Wft«^'^ 

TPHIS was a writ of foridedon iaths dewaid&Effyv The aoyean 

dein^anded of the Defendant oertaipine86uiigesy^i{<}«j^j|^r the descender 
ate in the parUh of Watk^ujkm-Deme, in , the jcpBlijy |3if ^o^enc^ 
Yori, andj^ after reciting th^'writ, averred, that Richard under the 
'Tolson and Henry Tolson were seised of the t^DN^ftSents «tatute »i •7^lf . 
aforesaid, with the appurtenances in their demm^m'^f ?o ^ntJ? 
' fe^ and right, in the time otGiarles the Second, lat0 KJ^g the title de- 
ofEnglandy by iakfaig the eaplees tbereofj to tbe v^gte pf g^ heb^.^^ 
lo;., and being so seised, on the ISth «Jb»4 iii:the 24th tail, utitess he 
year of the reign of Charles the Second, gave unto John ^f ^^^^^ * 
' mUmei^, Daniel Fleming, Bichard Magle^S^ W^rcd ^^^*"^^' 
'ik^tcson, i/bftts Pennington, and Jndre^Jfu^ieifyms-^md 
• \fiidr hdrsi and to the soai^vi^orajpid survivors of thiem, 
and his and their heirs, the tenements afer^s^id^ vath 
. vthc: apptHtenj^ncjBs, to the use of Richard Tolson, and 
An7ie, his wife, and their assignee and assignees for their 
livesj and thfe life of the longer liver of tfa(im, and after 
the death of the i^uWivbr of them^ to the use dfffehri/ 
Tolson, and the heirs male of his body, begotten or to 
be begotten upon the body of Frances, his then wife, 
with divers remainders over, with the ultimate remainder 
to the use of the right heirs of Richard Tolson; by 
virtue of which gift, and by force of the statute for 
transferring uses into possession, Richard Tolson and 
Anne, his wife, became and were seised of the said tene- 
ments, with the appurtenances in their demesne, as of 
freehold, for the term of their lives, and the life of the 
longer liver of them, in time of peace, in the time of 
flie said Lord Charles the Second, by taking the esplees 
thereof, to the value of 10/. ; and being so seised 

thereof 
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1692< thereof, Bichard Tolson^ on the 2d Ju/^, 1689, died, 
leavmg the said Anne^ his wife^ him surviving; and the 
said Anne^ on the 27th March^ 1714, died, leaving 
Henry Tolsor^ her »urviving| wbo^ thereupoii, \^y virt|ie 
of the said gift and by force of the statute, became 
seised of the said tenen^^nts, with the appurt^naitc^ iB 
his demesne, o^ of fee tail, (to wit, to him ai^d the heirs 
ma{e of his body upon the body of France§i his wife^ 
begotten or to be begotten,) in the time of peace| in th^ 
time of the Ladi^i Anne^ late Queen of J^n^land^ by 
taking the esplees, &c« ; and Henry Tolson^ on the 27t^ 
Sisptember^ 1724, ()ied, leaving Henry Tolson, his sq{i 
and ^eir male of his bodv on th^ body of thp said 
Frances^ his wffe^ begottea^ him surviving^ whe^eupofi 
tl}^ right to the said tenements, with the appu):t^nanQ^l 
descended from (.he first-i^amed tfe^ry Tdsor^ \o the 
§aid Henry Tolspn^ bis ^% as ten^ft in t^l male^ aip^ 
(;ording to the form pf the gifts ^foresaid, §nd the lastr 
named Henry ToUon^ on the 10th September^ ^7^9i 
died, leaving Henry Tolson^ bis eldest son and heir, gnd 
JVilliam Tdlsoni bis second son, him suryiying; wber^r 
upon thp right to tbe said tenements, with the appurtf- 
napces, descended to the last-nafped Ifenry Tolson^ af 
tenapf ip tail male, according to the form of the gif^ 
aforesaid ; and the lastrnamed Henry Tohon^ on this 
24 Febnuiryj J 763, di^ without issue male of his body 
lawfully begotten^ leaving Richard ToUon^ son and jb^ir 
of William Tolson^ him surviving (the s^id William Toh 
sof^ having died in the lifetime of the last-n^uned Henry 
JTolson^ qn the 3pth September^ 1748); whereupon 
to Richard folson^ as heir male of Henry Tol^on^ bis 
grandfather, ^er t)ie death of Henry Tolson^ his upcle^ 
thie right to ^he said tenements, with the ^pp^rtals^lt8| 
^escended^ as tenant ip tail male, according to the forn) 
of the jjift atbresajd; an4 t)ie last-named Richar^ 
Tobon, on tbe 23d Jutic, 1815, di(sd, leaving Richard 

Henry 



s 



IN THR ?p & $n Yrcts qf GSO, IV- 

Homy TiibiM th^ d(9m«i^Pti hiif oi^y io«i wd hm llfS^ 



T(m«r 



of jbi« bcidy lawfully bcfgottmif bw sqwivU^g i wbe^^ 

upon the right to the said tenein^t% mtkt H^ aP£tlMFt#« ^^ 

nonts^d^scondod to the d^^pumdmt^ <w;cor4mg tp the ^¥ife 
form of th« gift i^ori^said, fvvr fb^tp 3cc, »nd tl^er^or^ 
1)19 brings his suit, &p. Th? (^(lau^ aftei: ^ey^nX pl^^ 
upoa whi<^b issya wmi jpim^s plemjl^df S^tldy^ tbat i^^ 

supposed title and cause of action, if u^y^ tq ^iid fo^ 
the tenements aforesaid, with the appurtenants above 
d^in)ftnd§di did not fir»t des^epd pv f^, by f^i^(?Q lif ^^ 
supposed gift afgrciiiiid, withiii twen%y yeam nex^ b<st%i| 

tbf »uing out of tb^ deo^wdaot'f priginAl writ } sgtblyp 
tb^ the ^uppos^ titl« and cansfe 9f aotipn, if My, to ^^d 
for IJie md t#n^men^ did fir&t de?c^d^ ]:)i9re i^a^. 
twenty y^BXi^ befpr^ tb^ ^uing xnit of tbf d^inwd^<)t'l» 
Qrigin^l wj^il; i ;^7^)y» tb»t tb^ gr«t-M)n^ ^^yi;;y Tokm 
difid na^r^ tbm twi^Qty y«^s b^e tbi? ^uing pvt of 
tb(^ df^mand^ni's origm^ wrii, tp witi on tb^ ?7ib 'Sg** 
A94»2i^i iT^'^i ^pon wbof^ d^«M^ the ^u^^s^d tyjf 
and <KiH#a pf »ctipn| if aaji to^ ^, for t\l& ^^d t^n^ 

i»tpt«» l^ &rc# of tb# #npppii9d giffi imnysdi^y d^:' 
¥Qly#d nppn and f^litQfimy Tolimh bif lioOf ^q4 tbrt ' 
the kst^m^ntiiined /^^e^^m^ TWsom did noi^ npp^ ^^. 

de^k ^ tli« £^^t-rn«in9d -^fi^o^ Tofson^ ^¥^ ^nti^r iniP 
tbfi tmw^mt^ ^(oi^ifmdp witb tbe ^pn)?t^ants i^b^iF^ 

d^mwded, by Sm:^ of tbi? .«upp(9P(ed gM*t «for^^id| aft^ 

tb« d9ath vf tb« fir»t'*n«med Hmy TpUoi^ ^ ^^ 

the 'supposed titjip fmd4?ai|6e of #ctipn, if ^WETt ^ ^^ 
for the said tenements aforesaid, with the appurte- 

lumtHf did Doffc fir4 &U to J^i^my Tolsath tbe $p% by 
forq^ jpdK the svppo^ed gift ^fores^ upon th^ deotb i9(f 
tbi^ tot^nwied H^i^ Tffisonf within twmty yw^ m^ 
b«&ir« tb^ sning iHit (^ tbfi d/e w a^ d ant'^ prJ^pid wj:ij^ 

The 28th, 29th, 30th, Slst, and 32d pleas were 
substantially the taoif^ tracing the gnppfliBPd dcicent, 
and denying ^«t llht said tenements Ml to l^e several 

^persons 
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persons upon whom the said descent was supposed to be 
oast within twenty years before the suing out of the de- 
mandant's original writ. 

The replication to these pleas averred, that the right 
did descend and fall within the space of twenty years 
next before the suing out of the demandant's original 
writ. General demurrer to the replication to the above 
pleas, and joinder. 

HvUoci Seijt., for the Defendant. The replication to 
the 25th, 26th, 27th, 28th, 29th, 30th, 81st, and 32d 
pleas is ill ; and the pleas are a sufficient answer to the 
action. The words of the 21 Jac. 1. c. 16. ^. 1. ex- 
pressly enjoin^ that the action shall be brought within 
twenty years after the title has first descended or fallen, 
and exclude for ever the persons who do not enter within 
that time, and their heirs ; but the title of an estate tail 
Jlrst descends or falls on the first heir in tail, who, in 
this case, was the Henry Tolson whose title accrued in 
1724. If each succeeding heir was to be allowed the 
twenty years, instead of that period being limited to the 
heir on whom the title Jirst descended, the whole object 
of the statute would be defeated, and claimants might 
start up against a possession of 500 years' duration. 
dotterel y. Dutton {a) is in point; but the decisions on 
the statute of fines (i), Stotmel v. tiouch (c). Doe v. 
Jones (rf), bear closely on the question, and are in favour 
of the Defendant, as is Doe v. Jesson. {e) 

Vaughan Serjt., for the demandant The question, 
which has never been expressly decided, is, whether, 
under circumstances such as the present, the demand- 
ant's title has not descended to him within twenty 

{a) 4 TaunU%%(i. (d) 4 T.R. 300. 

{b) 4 H.7.<. a4. , (e) 6 Eajt^ 80. 

\c) Plotwderif 353. 

years. 
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years. As issue in tail, taking per fonnam doiii^ he ^ 1322. 
has a new and substantive estate. In so far as he 
must be of the blood of the donee in tail, it is true, he 
takes by descent, but in so far as he takes nothing from 
his ancestor, but claims per formam doni, he may be 
esteemed in some sort a purchaser* This statute of 
limitations being in abridgment of common right, must 
be construed strictly ; as, from Penyston v. Lyster. («), 
it appears that the preceding statute of 32 JFf. 8. c. 2. 
was construed. Bacoris Abridgment^ . tit. Limitation 
of Beat Actions, is to the same effect, and a case in 
Brooks* Bladings, (b) It is true, that, according to this 
argument, an heir in tail might, sue at any distance of' 
time, but this result follows from the nature of his 
estate being so different from the nature, of . heirship 
in fee. He has a new estate, so distinct, that if a 
tenant in tail agree to sell his estate, and receive the 
purchase-money, under an undertaking to suffer a re-, 
covery, and then die, the Courts will not compel the heir 
in tail to complete the recovery. Machell v. Clarice (c), 
Hinton v. Hinton. {d) Then,. the word " heirs" is 
not found in the second clause of the first section of 
the statute of James, from whence it may be presumed, 
that the statute did not intend to bar them. In Stonsoell 
V. Zouch the statute began to run in the time of the 
party claiming, and in Cotterel v. Dtdton it is found 
as a fact, that the tenant in tail did not bring his for- 
medon till fourteen years after he came of age, though 
more than twenty years had previously elapsed after the 
first descent of the title. The decisions On the statute 
of fines are not inconsistenjk with the doctrine now con-<- 
tended for, as< that statute expressly includes privies 
within its operation. 

(a) Cro. EU%. 896- (c) % Ld. Raym. 77S. 

\b) P. 133. (<0 * ^-f* ^^^* ^3** 

HuUockf 
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Ides. BMfcks in reply. If a tenMcy in «iil cftft in My 

^T^Mi' ^y ** d«em«d tak estate by ptttAlli*> Ae «fle tft (SUUBff^ 
tr. iiie Alls td tb« ground. Th^ hdr in tail is not dOtt'' 

Kays. polled to complete a Bale bt^tm by biii aneentof, bttxm 
tbiit would opetBte ai a new nmde of barHng «Klate« 
tail. The statutes of litniiaiions hav^ always ^hHi^tld 
a iiberai constnietion) and the argument defftt^ fi^Mi 
tbe 8^ H. 8v does not Ep)[>ly ; the statute of jMm ^ting 
passed, because the preceding statiirte wns fiMind fnsvffi** 
cient for quieting possession. Tht statute of fines Is 
OdutAed in nearly the same words as the stattift6 of 
JBmi^ but the statnte of jAmies is the strMge^, by th« 
introduction of tbe word Jit». In Murray V. Sk^ 
India Ompmy{^\ Aib&tt C. J. says, « Tb« set^md 
statutes of Ifanitatlon^ being all in ptri mcMn^j dujtj^t 
to receive a umferm oonstrudion, notwtthstMdirfg 
any sUgfat variations of phrase^ the objett altd inteMibii 
being the same.*' 

DaUtAS C. J. t am of opinioO) in riiis ease, tliat the 
statute liegms to run ttotk the time the tii^ of can#s df 
acthm iitvt fidk «r a^sraes^ and I am of this o{^ioh, 
on the words of die statuses on the eoncitoction^tiiMi^ 
on the reason of the things und, if it bs netn^sary^ 4on 
tias authority of decided osses, itiid tX Me ik patticnlar 
iviwch was heard in this eontt« 

I caatinot mgfitse in the poakkMi that StMntes ^ tUs 
desor^^tion oi^ht to i«ceitii a strict cOnstiruetion, oil 
the vsntrary^ I thlMt they oi^ to receive a t$enefidal 
. teomtrudbn, widi ta tfew to the ttiisdiief intentfcd to be 
iwiedied, and tills is podMied «ntt b^ 
of tbe «MMe^ wyoh «re, ^ Por ^cfl^g ^f MsaTi 
estates and avoiding of suits.'' It is^ t het tj ftit i ^ thift tftK 
statute, and all others of this description, are termed by 

(a) 5 A ^ A. sxj. 

Lord 
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Lord K^oriy statutel of repdge^ Afld long bdfdre mid IMS* 
since the parsing of this ettitut^ thU hac» been the prift- *I~'^- 
tipie which h^ gtiided the coUttl in the i^hiitrMtioti 4^. 

6f tbenl« Fim thefli the Wdtd« of the itfttat% afe^ ^^^ 
^* a!1 writii df formedon ihftU te isued wd token, 
within twenty yeiits nett After the Utl^ and omem of 
action fiit^t descended or fiiUen^ and at no time after 
the ft&id ttrehty year».'' And wh^ did the title in this 
ease fir^t descend or fall ? tt descended first ' oh 
that tenant in tail, who su%red twenty years to- elapse 
without taking any steps to assert his right Are th^ 
his hdrs barred by his neglect? For this it is only 
necessary to refer to the subsequent Words of the statute^ 
^^ that no person or persons shall at any time faeraftet 
make any entry into any lands^ tenements, or heredity* 
mentS) but within 20 years next after his or their right 
t»r title which shall hereafter first descend or accrue to 
the same, and in deiault thereof^ such persons so not 
entering, and their heits^ shall be utterly excluded and 
disabled irom such aitry aftet to be made.'' On the 
construction of this statute, the object of which it to 
quiet estates, is it falling in with the object of the stai^- 
tute, (when it draws a line as to the party who shall 
daim) to say that after 140 years, or at any distance of 
time, it shall be competent for the issue in tail to sot up a 
claim of this description ? If so, instead of being a statute 
<* for quieting of men's estates," it would produce the 
cOhf rary effect, and unsettle all the titles in the kingdom. 
Therefore, construing the statute reasonably, and with 
Reference to its object, it is clear the writ must be sued out 
Within 20 years after the title first descends^ and that has 
not been done in the present instance. As to oasee, I 
refer to Doe dem. Oeerge r^ JesioH {a) for the language 
lof Lord EUenb^o^h. << The time allowed by the statute 

fa) 6 B^h S3v 

for 
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1822. 



TOLSON 

Katx. 



for. making an entry might be indefinitely extended, if 
the construction contended for by the Plaintiff were to 
be admitted. There is no calculating how far it might 
be. carried by parents and children dying under age, or 
continuing under other disabilities in succession." And 
then applying himself to statutes of this description^ he 
says, " The statute meant, that the heir of every per- 
son, to which person a right of entry had accrued 
during any of the disabilities there stated, should have 
ten years from the death of his ancestor to whom the 
right^rs^ accrued during the period of disability, and who 
died under such disability." That language was after** 
wards adopted by the rest of the Court. But, it is said, 
that there is a distinction between the heir of one seised 
in fee, and the heir of a donee in tail, because the former 
takes clearly by descent, the latter perjarmam donu 
That distinction was taken in dotterel v. Dutton, but it 
was repudiated by Heath and Chambre Js.,.and the case 
is an authority in point to shew, that the statute runs 
from the time when the title first descends or falls. On 
this ground, therefore, judgment must be given for the 
Defendant, 



Park J. It has been the endeavour of the juris* 
prudence of all civilized countries, to give repose to the 
possession of property, and the question is, whether we 
shall not give the best efiect to this statute^ by 
holding that the time specified begins to run from the 
period when the title first descends or falls. It has 
been urged, that the Plaintiff's case is entitled to the 
indulgent consideration of the Court, but I think the 
indulgence ought to incline the other way ; for, unlets 
the limit pointed out by the statute be observed, no 
man is safe, but may be reduced to poverty aftar long 
and undisputed possession. I agree in the observations 
made by my Lord on the statute of Jamet^ and that the 

preaoible 
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presmble of the statute settles this question : hdW should 1 822^ 
we quiet men's estates if we acceded to the arguments 
adi»nced on the part of the Def<»idant ? Cotterdly* 
UkiHtmy if not exactly in point, is as nearly so as can he, Kaye. 
lind^ if any argument could arise on the course of courts of 
equity, Mansfield C. J., who was conversant with those 
courts^ was capable of giving it its due weight; he also 
puts -the similarity between the cases on the statute of 
Jamesy and the cases on the statute of fines. As to the 
arguments on the construction of the 32 Hen. 8., it is 
clear the statute of James passed, because the former 
had been found insufficient for its purpose. Under all 
the circumstances of this case, I think the judgment 
must be for the Defendant 

BuRRouGH J. The statute of limitations was in^ 
tended to quiet possessions, and particularly as to' 
landed property; and we are to carry into eSect the' 
object of t^e statute ; now, if men were permitted to lie by 
till'decds' and evidences were lost, no one could be sUfb^ ' 
ami they tnight li^ by to any length of time, if they^ 
could exceed the time prescribed by the statute. . The^ ^ 
only question we have to decide here is, whether the 
rcplitatioti^ ^ the lieven last pleas are good, and I 
think that all wbieh do not allege a seisin in the de-' ^ 
matfdant tvithin 30 years, are bad. There is no sudi - 
alle^tidn liere< ^It is clear, that in the formedon it is' 
notiledssskrjr'td allege a sdsin in the.dbn^es, because it ^ 
is ''ttiffi^ent if ^a ^dedaratiOfi be certain to a Certain in- ^ 
tedt iii'gH«kMi4)fft inth^ il&et pl^diug there must b^ ' 
a higher de^*eb^f*^(^tainty, especiaH^ when the very 
poim whidi* wdaM eohfer a title ii^ detlied. It is th&t^  
thfit'by the d^mufi-er^ it must be taken for granted, that' ^ 
thi^d^^nfemdai^tif^ not seised within 20 years; ifso; whett^^ 
did th^^tle first tlescend ? immediately on the death of' 
if<»wy9lJlZ56K^aQdthefotmedon should have been brought 
vidAfai^OT' fears after that event The formedon being a 

Vol. hi. Q proceeding 




926 CASES iH HILARY TERM 

1822. proceeding under the statute Wat. 2^ if one tenant in 
tail discontinues, his heirs are put to a mere right and 
cannot bring their fbrm^on. Hunt v. Bum (a). There 
is a strong analogy between the cases on the statute of 
fines, and on this statute; but I object to Brook/ 
readings as authority. They were no more than 
lectures, and the case cited from them has no bearing 
on the subject, because the action was wrong, and the 
Plaintifi^ therefore, out of court. 

Richardson J. The question on this record is, 
whether the 20 years nnder the statute of Jamei begin 
to run when the title descends to the first heir in tail, 
or whether each succeeding tenant has a right to sue 
during 20 years after the decease of his predecessor. 
In my opinion, the words of the statute are a sufficient 
answer to the present demandant The first section of 
the statute is dirided into (bur clauses : the first clause 
relates to proceeding's or rights in existence at the time 
of the passing of the statute ; the second, to such as 
should arise afterwards. The first clause enacts, that 
^ all writs of (brmedon in descender, ibrmedon in re* 
mainder, and ibrmedon in reverter, at any time here* 
after to be sued or brought of, or for any manors, lands, 
tenements or hereditaments, whereunto any person or 
persons now hath or have any title, or cause to have or 
pursue any such writ, shall be sued and taken within 
20 years next after the end of this present session of 
parliament. And after the said 20 years expired, no 
such person or persons, or any of their heirs, shall have 
or maintain any such writ of, or for any of tlie said 
manors, lands, tenements or hereditaments f if ibey 
do not enter within the time prescribed by the statati^ 
what is the consequence? '* thot such persons, so 
not entering, shall be utterly excluded and disaUed 
from sudi entry after to l>e made.'' Upon this liiaiidi 
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of the first section, it is clear on the words of the Ifltff, 

statute, that if a person wiio wm entitled at the passing 

of the statute, did not sue within 20 years, he and his 

heirs were barred. But it is urgcdf ihat in the second Katk. 

clause, the word heirs is not found ; — true ; but it would 

hm extraordinary if we should put a ^nstrtMiti^ii oa 

that clause different from the constro^tioA on ihe first. 

The second clause runs thus, ^ and that all write of 

formedon in deM^ender, formcdon ia iMi^eind^ aUtf 

formedon in reverter, of any manors, lands, tenemMtSj 

or other hereditaments whatsoever, at 4»y tim^ hereafter 

to be sued or brought by occasion, or means of any 

title or cause hereafter happenings shall be sued and 

taken within 2Q years next after the title and cau^e of 

action first descended or fallen, and at no time after the 

said 20 Years." What is the meaning of the words 

*f next after the title, and cause of action jfr^^ descepded. 

or fallen ?" We must put on the words of this claus^ a 

construction consistent with the words of the fir^t, ^^d 

whether for (^ cause of action arising before or after the 

passing of the statut§^ persons not suing in time, and 

their heirsy are barred. The decisions on this statute ^ 

are not numerous, but Cotterell v. Duiton is in point, 

and the distinction between the heir of tenant in fee, 

and the heir of tennm in tail, tras urged in that cas6 ^ 

it h«s been iil the plt^eiit, btit wad t>verruled, aild 

Hmth J. stttted that no ^tfa difference efxisted. Hmt 

learned Judge put the same construction on this stattlte 

as I am bound to do ; ami according to that construction, 

it appears xhtx this title is st^le. I think it unnecessary 

to advert lo the statute of fines, but if I were to do so, 

I should think it right to put the same con^rudlon tm 

all th« iJtdtutes tyf lltnitatioti pursuant to the dictum of 

JSUhM C. J. in Mitrna^ v. East India C(mpony. 

£||]> «F HILARY TJBRV. 
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1B19. 



Rex v. Webb, (a) 

nrHE prisoner was tried before Best J. 9 at the last 
Wiltshire assizes. 
The indictment charged him with feloniously forging 
and connterfeiting a certain bill of exchange as fid- 
lows: 

154Z. 95. Od. 

miton, miUy Dec.2\9t, 1818. 

Two months after date, pay to my order one hundred 
and fifty-four pounds nine shillings, for value received 
and balance of account. 

John Webb. 
To Mr. TTtos. Bowden, 
Baize Manufacturer, 
Bomford, Essex. 

Accepted, Thos. Bcnvdetu 
Payable when due at 
No. 40, Castle-Street^ 
Holbom^ London. 

With intention to defraud Wadham Lock^ William 
Htighes, and Henry Saunders^ against the statute, &c. 
The second count was for feloniously uttering and pub- 
lishing the same as true, with the like intention. The 
third count was for forging an acceptance (setting out 
the acceptance as above) with the like intention. And 
the fourth count was for uttering and publishing the said 
acceptance with the like intention. 

It was proved on the part of the prosecution 
that no Thomas Bovcden (the person appearing on 

(a) Cam, Scaccb. Nov. i^. shipS) who was presenti for the 
1819- The Reporters are in- statement of this case, and the 
debted to one of their Lord* decision thereon. 

the 
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the bill to be the acceptor) lived at No.' 40, Castle^ 1819. 
Street^ HoJlom; and that no such person ever resided 
or carried on business, or was ever beard of at Romford^ 
in Essex; and that there is no baize manufactory in 
Romford. 

On the part of the prisoner it was proved by a wit- 
ness, who stated himself to have been a partner in 
business with Thomas B(rx>den (the acceptor), that the 
acceptance was the hand -writing of Thomas B&mden. 
This witness, on his cross-examination, said, that 
Bo'joden never carried on the business of a baize manu« 
factiirev at Romjbrd^ and that the prisoner had known 
Bowden many years. Another witness said he knew 
Bowderij and that the acceptance was his hand-writing. 
This second witness said, that he kept the house No. 40, 
Caslle'Slreet^ Holbom, (the place where the bill is made 
payable), and that he was surprised at Bawden*s accept- 
ing the bill payable at No. 40, Castle^Street^ HMohi, as 
he did not reside there, and had no authority from this 
witness to make any bills payable at that house. 

Best J. desired the jury, first, to consider whether 
there was any such person as Thomas Bowden, and 
if there was, whether the acceptance was his. The 
learned Judge told them, if there was no such person, 
or the acceptance was not his, and the prisoner, at the 
time he-offered the bill to the prosecutors, knew, either 
that there was no such person, or, if there was, that 
he had not accepted it, they should find him guilty : 
and further directed the jury, if they thought the 
acceptance was Bawden's writing, to find whether he 
ever lived at Romford^ or carried on the business of a 
baize manufacturer there \ and told them that, if they 
thought Bowden never lived at Romford^ or carried on 
, any manufactory there, and that the prisoner, who ap- 
peared from the evidence to be acquainted with Kim, 

Q 3 knew 




•so 

1819* kaew that, on addressing the bill to Bawden^ atbaint 
manufacturer at Romford^ be was giving him a false 
description, for the fraudulent purpose of giving credit 
to the bill| they should find him guilty ; and that the 
Judge would submit the propriety of the convictidli 
under these circumstances to the Judges* The Jury 
found, that there was no such person as Thoma$ Bcnxdfn^ 
jiest J. thought that there was euch a person, and tba( 
Uie acceptance was his hand-writing, and wished, thero* 
fore, for the opinion of the Judges, whether, assumifig 
that the acceptance was the hand- writing oiBffocdWt Uie 
prisoner, by the giving^ on the face of the bill, Bamdim 
a false description, and ottering the bill after it w«5 
accepted by Bawden with this false description, with 
Ibtent to defraud, brought himself within any of tl|e 
counts of the indictment against him* 

Steven of the Judges {^Be$t J. being at Chambers) 
were of opinion that this case did not fall within the 
decision of Paries and Brcn^rC% case, 2 Eoit^ P- C* 993* 
S. C. 2 Leachi 775. ; but that, though a gross fraud, it 
was no forgery. 
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Easter Term, 

la the Third Year of tb« Rei^s of Gsonas IV. 
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MEMORANDA. 

In the last vacation Robert Hmny Blossd Eaq.^ 8eiv 
jeant at Law^ was appointed Chief Justice of the 
Supreme Court of Judicature in Bengal^ and reoeived 
the honour oi knighthood. And 

JFillingkim RanUm Esq^ Barfist^r it Law^ wb« 

appointed one of the Judges of the Supreme Cduft of 
Judicature at Madras, and received the same honour. 
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1822. 



AfrU %^ Sells v. Hoabe. 

On « appB- TTAUGHAN Seijt, for the Defendant, moved for a 

Gitioli for a r . • 1 • !• .1 " 1 

newtmlfit ^^^ ^^ ^^ ^'^ cause, on the ground, among 

i^tpeared tbat otheirsi.that a person calling. himself JoiepA Mannings 

1^****** had been duly sworn on the Gospels as a Christian : 

Umi^ a whereas it had been discovered since the trial, that his 

ftlie name 9i j^ name was Solomon Monevj that he was a Jew before 

toe tnaif md , . , . 

^ and at the time of the trial, and that he was still a r^ular 



dw gotpdf, attendant at the synagogue. The learned Seijt. ui^ged, 
t^e. a Jew • ^^ ^^ i^^^ ^" coming to the conclusion which they 
HekU that the had done, must have believed the testimony of this 

oUpecdoa ctmc witness, who had given his evidence under a sanction 

too late» and " 

that the oath, which he could not, from his religion, ccmsider 

»^t^^ bindmg. 

nest to the ^"^ ^® Court held, that the objection came too 

contequences late (a), and that it would be productive of great danger 

o P*^"'^^* and confusion if such affidavits were received. They 
ne nad sworn ^ 

£ilfely; were unanimously of opinion, that the oath, as taken, 

was binding on the witness both as a moral and re- 
ligious obligation ; and Bichardson J. observed, that, 
if the witness had sworn falsely, he would be subject to 
the penalties of peijury, if indicted, and convicted of 
that offence, under the oath which he had taken. 

(«) See PinlUpps't Evidencef authorities there collected. . 
vol. !• p. a4. edit, j., and the 
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Richard Angel Nobes v. Moxjntain and jfni%^. 

Others. 

n^^RESPASS against the Defendants, commissioners A bankrupt 
of bankrupt, for fake imprisonment. At the trial, '^'"""J^o '>^ 

\ n n »Tr»i«fT • !•»-*, swoTii before 

betore Burrough J^' Salisbury Lent assizes, 1822, the De- the commis- 

fendants justified under their warrant, which was made noners, on the 

out in consequence of the Plaintiff's refusing to be i^^'^ 'g^; 

sworn till his attorney arrived, though some delay was hadnotarrivi 

first cnranted in the expectation of such arrival. The ^^^Heldj^-that 

their ^rrsnt) 
warrant, signed and sealed by the Defendants, (after fariik«»i»rv 

reciting the commission; that the commissioners having nu^Mnc^/stiifc 
begun to execute the commission, had, on examinaticin Jh^^^^J22ed 
of witnesses, found the Plaintiff a bankrupt; that no- tabesw6i%ff 

tice was given in the Gazette for the Plaintiff to sur- ^' sufficient, 
1 f . !/• .11 1 . withoutadding 

render himselt on certam days then past, and at a place the reason a»^ 

in the warrant named, and that the Plaintiff did not signed by th« 
surrender himself; in consequence whereof the Plaintiff ^ r^SLl* 
was duly summoned, as had been represented to the Held, also* 

commissioners, in pursuance of their summons for that ^^ ^"^ 

*^ rant commit- 

purpose, to appear before them, the major part of the ting him << un. 
commissioners in the said commission named, on the til such time as 
26th March last, at the While Harty Cricklade^ then and ^x, himself "to 
there to be examined, and make a full disclosure and us, or the ma- 
discovery of his estate and effects; and. that the Plain- i^^^f^^ ®^.^« 

saidcommis- 
tiff did not 'surrender himself to the major part of the sioners by the 

said commissioners, who had signed a certificate thereoi^ •f"** commis- 
proceeded as follows : " And whereas the said Rifdiard and authorised. 
Angel Nobeshvc^xugheen committed to his majesty's gaol ^^ take the 
of Newgate (a), and being this day brought before us, the ?* P«^nbed 

that purpose, 
and full answer make to our or their satisfaction to the questions which may be 
put to him by virtue of the said commissiony" was sufficient ; and that by ^ the 
questions which, may be put to him by virtue of the said comissionen," must be 
implied legal questions* 

(a) Under a judge's warrantf Defendants, for not appearing to 
granted on the certificate of the their summon^ 

major 
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1829. major part of the commissioners in the said commission 
\^ ' *- named and authorized, by our messenger, in pursuance 
I,. of our warrant for that purpose, to make a full discovery 

Mbt/NtAiy. and disclosure of his estate and effects, was then and there 
duly called upon to take the oath usually administered 
to bankrupts, in order to our requiring him to limHe 
sQch disclosure and discovery of his estate and effects as 
flfbresaid ; but the said Richard Angel NobeSj in contempt 
of our authority and in disobedience to the said eommW- 
sion, absolutely rcrused to take such oath ; These arc^ 
therefore, to will, require, and authorige you, imme« 
dlately upon the receipt hereof, to take into your otutody 
the body of the said Richard Angel Nobe$9 c^nd him 
iufely convey to his majesty's prison in and for the iud 
eoanty of fVilis, and him there to deliver to the keeper 
of the said prison, who is hereby required and author 
rised, by virtue of the commission and statutes aforesaid, 
to receive the said Richard Angel N&bes into his custody, 
and him safely keep ami detain, without bail or main* 
priae^ tmtil such time as he shall submit himself iousj a^ 
ike major part qf the said commissioners by tie said cam^ 
mission named and authorized^ and take the oath pre* 
served by law for thatpurpose^ and full answer make, ta 
our or their satisfaction^ to the questions which may be pat 
to him by virtue of the said commission / and for so doing 
this shall bo your sufficient warrant. Given under our 
hands and seals at Crick/ade, in the county of JfiltSf this 
1 0th day c^ Mayt in the year of our Lord 1831. A ver« 
diet having been found for the Defendants, 

Pell Serji, now moved for a new trial, on tha ground 
that the power vested in commissioners of bankrupt 
being unknown to the common law, and such as ought 
to be strictly pursued and watched, the plaintiff 
m^t to have been remanded under the judge's war^ 
rant, or that the commissioners' warrant ought to bave 

staled 
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Itetcd t^Q excysQ oifeiTd by the plaintiiT, when he r^ 

fyw\ to b^ «worn, and to havQ cpmmiucd him only till 

h^ shoulU an»w^r all lawful questions; that being the 

#9(pressioa used in the statute (a) ; he insisted, thiit tb^ MowTAQli 

latter otyectioni thomgh technical Qn]y» ought to avail 

in such a cause ; and he cited Nathan' % ca^e (&)« Bracif% 

ca^e (c), HoUingshead*^ case (</), and MiUer'^ case (^), 

relying on the report of it in Blackstone^ as to the opir» 

Dion of the Court on the objection to the concluding 

words of the warrant in that case. And h^ endeavoured 

to distinguish the present case from JEa? parte Pag^^ {/) 

J)ALtA8 C J» In a case of this description, it would 
be no answer to an objection to urge that it was merely 
technical; because it is often the duty of counsel to 
lake such objections in iavour of the liberty of the sub^ 
ject ; but, when taken, they can only receive a reason- 
able construction. What are the facts of this case ? 
The Plaintiff was taken before the commissioners to be 
examined, andf if he wished to postpone his examine 
ation till the arrival of his professional adviser, bl9 
jcour^ of proceeding was obvious ; he should have sub- 
xnitted to be sworn at once, and then have requested to 
be remanded till such time as he miglit deem conv^ 
nient. But unless he submitted, I do not see how the 
ccHnmissioners could take liis statement of a single fact ; 
^very allegation so made must have been irregular, }t 
rm^ therefore, be borne in mind, that the Plaintiff wa^ 
jfH>t committed for refusing to answer questions, but for 
r^u^ng to be examined altogether. If he had been 
c^ommitted for refusing to answer any particular question^ 
siidx Question ought certainly tQ have appeared on the 

* 

(a) 5 Geo. 2. e» 30. j. x6. te) 3 Wits. 430. % Ah Hi. 

{b\ 2.S/r. 880. i^h 



\b\ »5/r. 88o. 

(r) z Ld. Raynim 99. 



(/) X A&r^.568. 



VWTfAOt; 
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1822. warrant; for no man is bound to answer a question 
~- ^-^ illegally put : but this is not a case of that description, 
9^ The objection, which resolves itself into an objection to 

MovNTAnr. the form of the warrant, though merely technical, might 
have been conclusive if a case had been adduced to 
support it : but I know of no case determined in ex- 
press terms on such a ground, nor any which can sup- 
port it by analogy. We must, therefore, look at the 
statute, and that, in the sixteenth section, empowers the 
commissioners to commit the bankrupt till he answer 
such lawful questions as may be put to him. 

Undoubtedly, every question put by a legal tribunal 
will he intended to be lawful, though the word is often 
introduced for the sake of caution ; but it is afterwards 
dropped in this same section of the statute, where the 
language is, " It shall and may be lawful to and for the 
said colli missioners, or the major part of them, by war- 
rant, under their hands and seals, to commit him, her, 
or them to such prison as the s^id Commissioners, or 
the major part of them, shall think fit, there to remain 
without bail or mainprize, until such time as such per- 
son or persons shall submit him, her, or themselves to 
the said commissioners, and full answer make to the 
satisfaction of the said commissioners to all sack qiies^ 
tions as shall be put to him, her, or them as aforesaid." 
By the expression " such questions" will be intended 
legal questions, till the contrary appears ; and in case 
of 9 commitment for refusal to auhwer any particular 
question, the contrary would appear on the face of the 
warrant, if the question were illegal. But the bankrupt 
is bound to submit in the first instance ; hd has failed 
to do so, before any questions were put ; and, 1 4hink, 
this warrant does sufficiently follow the statute, and that 
the bankrupt was properly committed. 

Park J. No one, who sits here, disputes the general 
prindplei that the commissioners' authority must be 

pursued 
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pursued strictly ; but there is no objection to this war- 
rant on the face of it, whether it be considered on the 
statute or on the constant usage. The confusion has, I ^. 

think, arisen from its being supposed that the bankrupt Mountain, 
was committed for not answering a particular question ; 
whereas, persisting in his refusal to be sworn, he was 
committed for not submitting at all. The form of the 
oath is, ^^ You shall true answer make to all stick ques- 
tions as shall be put to you," not " to all sucli law/id 
^ questions ;" for the commissioners cannot put any ques- 
tions save such as are lawful. The commitment pursues 
the terms of the oath, and the language of the act : it is 
in the form which is generally used; and I have no 
doubt that the commitment is lawful. 

BuRROUGH J. I am satisfied with the commitment 
now, as I was at the trial. This is not like a case where 
a bankrupt is committed for not answering some special 
question ; but it is a case where the bankrupt resists the 
authority of the commissioners, and refuses to be sworn 
or to submit to any examination at all^ and the com- 
miissiohers could not act otherwise than as they. have 
done. The bankrupt might have demurred, if an illegal 
question had been put to him; but the words on the 
face of the warrant, " the questions which may be put 
to him by virtue of the said commission," must be in- 
tended to mean legal questions. 

As to any hardship upon the bankrupt, I can see 
none in the case. The commissioners waited some time 
for the arrival of his attorney, and, after his commitment, 
he might have been brought up whenever he pleased. 
• . • 

Richardson J. The objection relied on for the 
Plaintiff, is the omission of the word lawful : but I am 
of opinion that the law does not require that word to be 
inserted. Ihe sixteentli section of the 5 'Geo. ^. c.30. 
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does not repeat the word lawful after employing ft 
once, but it is to be implied that the act speaks all along 
of lawful questions ; for no questions save lawful que** 
MoOKtAm* tions can be put ; and the same must be implied as to 
this warrant, which, here, seems to me to correspond 
with the statute. Nor do the cases come up to this ! 
Miller*s case is the nearest; but the objection to the 
conclusion of the warrant there, was, not the omissioft 
of the word lawful, but that some of the questions asked 
were not inserted in the warrant, and the decision wat 
perfectly right. No case, therefore, comes up to thb 
objection, nor do the words of the statute. 

Another objection was incidentally taken, and It wai 
said that the bankrupt ought to have been remanded 
under the judge's warrant ; but I think that a mistake. 
The fourteenth section empowers judges to appre- 
hend and commit the bankrupt, upon the oertifieeii 
of the commissioners, to gaol, <* there to fetnaiii tmlil 
he, she, or they be removed by order of the said toa^ 
inissioncrs, or the major part of them, by warraiit vnder 
their hands and seals." It seems to me that the batik* 
rupt could not have been remanded under the judged 
warrant ; for, wh«i he was brought before the coimnie* 
sioners, the judge's authority was at an end* The com* 
missioners were bound to detain the bankrupt till lit 
submitted to answer : I do not think the commissionefi 
could have acted otherwii>e; and there is nut aiijr 
vreight in the ol^jection that the excuse assigned by him 
for not answering should have been set forth on ikm 
warrant. No excuse could be admitted for a refiisai to 
submit to be sworn. I am of opinion that there h no 
ground on which this application can be supported. 

£tuiexefi|s^ 
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Booth BY v. Morton. JpHitg. 

'][^RESPASS against the Defendant as surveyor to The surveyor 
the commissioners under the Witham drainage "nder a drain- 
act, (a) The wrong complained of was the digging of entitled to take 
a ditch of unusual width and depth, and throwing the advantage of a 

soil, &c. on the land of the PlaintifF, whereby Plain- ^i*"** ^'"^'^"^^ 
' . the commence- 

tifTs crop of cole-seed was spoiled, and some of his ment of actions 
sheep drowned. The ditcli was duff about a year bcr *^ ^^ months 

r I !• 1 • r,-L 1. after the act 

tore the commencement of toe action. 1 he sheep were complained of 

drowned, and the crop ii( cole-seed was spoiled, within though it does 

six months of such commencement. At the last Idn^ ?°' ^PPJ**" "* 

has made the 

cdn assizes, BrU J., before whom the action was tried, compensation 
was of opinion that the action ought to have been diluted by the 
brought within six months from the digging of the act complained 
ditch, and directed a nonsuit ; but gave leave to move of, or pursued 
totet it aside. Accot^ingly, the course on 

° •^ the observance 

of which the 

Vaughan Seijt* now moved for a rule nisi to that efiect» statute enables 
Up5n the ground that the commisfsionem could not ^^ jj,g ^^^^ 
claim the benefit of the clause, (which directs that all of others, 
actions against the commissioners shall be brought 
within six months, and not afterwards,) unless it ap« 
pcared that they had offered the compensation, or takea 
the other steps directed by the 91st section (&) of tli« 

act^ 

(a) % Geo, %•€.%%, ttie sum or sums of money to be 

{b) By the 9i&t section the paid for the purchase of suck 

commissioners are empowered to lands, tenements, or heredita- 

^rchase lands, &c. and where per- mentS) or the recompense to be 

sons shall refuse or neglect to treat* made for damages that may or 

the commissioners are empowered sh^U be sustained as afore, aid, 

to issue their warrant to the sheriff and to settle and ascertain la 

to impanel a jury, which *< shall what proportioos the sum or 

enquire of, tissess, and iu68itai% 8^II^ 40 «ssesse4 ^Mi be {>sid ^ 

the 
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act, which, he contended, must be deemed conditions 
precedent to the claiming any protection under the act, 
since it appeared by the 9ith section (a), that the 
commissioners' right of entry arose only on their pursuing 
the course there pointed out ; in the same manner as 
by the usual provisions of turnpike acts, the digging of 
gravel is only allowed where a proper oompensadon 
has been offered. 



But the Court refused the rule, observing, that the 
act contained nothing wliich afforded any ground for 
supposing that, even if the provisions pressed on their 
notice had not been complied with, the action against 
the commissioners could, tlierefore, be brought at any 
unlimited time ; and 

Vaughan took nothing by his motion. 



the several persons interested in 
the premises ; and the said re- 
spective commissioners^ or any 
five or more of them* shall give 
judgment for such purchase-mo- 
nies or recomjiense so to be ' as- 
sessed by such juries ; which 
said verdict, and the judgment 
thereupon pronounced by the said 
respective commissioners^ or any 
five or more q£ them, shall be 
binding and conclusive^ to all in- 
tents and purposes, against all 
pames. 

(a) By the 94th section, it is 
enacted, ** That upon payment 
of such sum or sums of money 
as shall be agreed upon between 
the said respective commissioners, 
or any five or more of them* and 
the party or parties interested^ or 
of such sum or sums of money 
as shall be assessed by any such 
jury to such party or parties, or 
legal tender thereof made, or to 
the principal officer or officers of 



any such bodies politic* corporate^ 
or colle^ate; or if he, the, or 
they cannot be found, or thaU 
refuse to accept such money, 
upon payment thereof to such 
person or persons as the slid re- 
spective commissioners, or any 
five or more of then, shall, 
by writing under their hands, 
appoint for the use of, and to be 
paid upon demand, without fee 
or reward, to such party or par- 
ties respectively, the said respec- 
tive commissioners, and all per- 
sons employed or authorized by 
them, or any five or more of 
them, shall have full power and 
authority to enter upon the lands, 
tenements,or hereditaments, in re- 
spect whereof such monies were 
so agreed for or assessed^ and td 
make use of such lands, tene- 
ments, and hereditaments, for 
the purposes of this act; and 
they shall be, and are herdiy in- 
demnified for so domg,'* 



V 



IN ME TaiBD Year of GEO. IV, 




Ford "v. Webb. April zc. 

T^EBT on stat. 2 Geo. 2. c. 23., intituled " an aet Debt on stat. 
for the better regulation of attomies and solicitors." » Geo,7,.c.'%z» 

for ictincf* ss sL 

The sixth count of the declaration (on which alone the goiichor in die 
case turned,) stated, that "the Defendant within 12 Court of Chan- 
months before action brought, did unlawfully, in his ^^ *^^^^^c 
own name, act as a solicitor for and on the behalf of r.5., a bank- 
certain persons, viz. Isaac Hcmell^ Charles Hare^ and rupt,)theDe- 
Edward Jones, in his Majesty's Court of Chancer}', (the b^jn^ ^^ ^qU^j. 
said court then being held at Westminster^ &c. and then tor of the said 
and there being a court in which solicitors had been p^[ !l"J ^_ 
accustomably admitted and sworn,) in the carrying on of ing proved 
certain proceedings in the said court, viz. proceedings in ^*^ ^^^ 
the matter of one Thomas Smithy a bankrupt, for and in ^^^^ ^ solicitor 
expectation of gain, fee, and reward, the defendant not o^ the court) 
then being, nor having been admitted and enrolled a \a^^^I^' 
solicitor of the said court, or an attorney or solicitor had been in- 
of any one of the courts of law or equity mentioned »jrumental m 

-..-,_„ ,1, _ the matter of 

m a certain act, &c. intituled, &c. Plea, general ^ petition to 
issue. At the trial before Dallas C. J., at the West- the Lord 
minster sittings after Michaelmas term last, it ap- thg^creditors ^ 
peared that the creditors of the bankrupt conceiv- of T.s, 
ingf that the costs of the commission against Smith (which petition 

- , _ , - ,. _ 1 T n ^ 1 bore the name 

had been overcharged, applied to the defendant, who ^f certain ad- 
was not an attorney, but a certificated conveyancer, mJtted solicit- 
to get the biir taxed, and one of them stated that °ni^*tuled^^ln 
he gave the defendant directions to that effect; the bankruptcy,") 
action was brought against the defendant for acting as F^y"S 
solicitor in the matter of a petition to the Lord Chan- tion of the 

bill of the 
solicitor to the commiBsion, was nonsuited, and the Court refused to set the nonsuit 
aside : Semhlc, that proceedings in bankruptcy are not proceedings in Chancery, 

Vol. III. R cellor 
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1892. cellor to have the bill taxed. The petition, intitaled 
" In Bankruptcy," was in the name of certain admit- 
ted and enrolled solicitors, and sent by them to the 
defendant in the country, in whose presence it was 
signed by the parties concerned. Dallas C. J. was of 
opinion, that i\^ action could not be maintained, and 
the plaintiff was non-suited, with leave to move to set 
the nonsuit aside and have a new trial. Accordingly, 

Lens Serjt. in the last term obtained a rule nisi to 
that effect. And now 

Bosanquet Serjt., who shewed cause against the rule, 
mainly relied on the circumstance, that this proceeding 
was not in Cbanceryi that the petition was intituled ** In 
Bankruptcy," not " In Chancery," and that if it had 
been intituled ^* In Chancery," the Chancellor could not 
have heard it. Ex parte Lund, {a) 

Lens, in suf^ort of the rule, contended, that by pro- 
ceedings in Chancery were to be understood all such 
proceedings as came into the Court of Chancery ; such 
as cases of lunacy and bankruptcy ; otherwise much 
business done in the Couii; would be out ^^ ^^ reach 
of the act : that the Lord Chancellor, thardbr^ when 
sitting in bankruptcy, was sitting in Chancery; and 
he cited the words of Mansfield C. J. in Collins t. 
Nicholson (&), ^^ It is now decided, that all proceed- 
ings by petition to the Chancellor are proceedings in 
ChaBGcry." 

^Tke Court concurred in discharging the role. 
Pari J. observed, that the Lord Chan^Uor mt in 
bankruptcy under a separate commission; and th ftt 

(«) 6 res. fmt, 7f a. {$) % Tgma. z%%. 

the 
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the Judges who were empowered to sit for the Lord 1822, 

Ghancellor, as keeper of the great seal, could not sit in yS^OT^ 

bankruptcy. Richardson J. added^ that the declar- ^;, 

ation, which alleged that the defendant had acted as a W^s. 

solicitor in the carrying on of certain proceedings in ' 
the Court of Chancery, had not been borne out. 

Rule discharged, {a) 
{a) See stat. 53 Geo. 3. r. »4. /• X| ft| and 3. 



"Tf? 
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[IS case came before the Court by the direction ^. on the 
of his Honour the Vice Chancellor, and arose marriage of 
under the following circumstances. q^ conwed 

property to 
tlie use of hiinseif for VS^ ; remainder to tbe use of j9.y hif daugliter^s intended 
huslpavdi for life ; remain(}pr tQ t^e u$e of C. fqt life ; r^maji^fler |p the use of the 
sons of the marriage successively in tail ^ lemainder to the use of tne daughters of 
the marriage as tenants in common in tail \ reversion to the ttse of A> A, 
afterwards, on his deatl^i deviled a^ t^s propej-ty* got be£9r^ settledi to the use of 
his widow for life ; remainder to the use of B. for life ; reina|n4er to the use of 
C for life ; renuinder to the use of l^dr sons successively in {ailf ('subject to a term 
for the provision of younger children;) remainder to the use 4]f the daughters as 
tenants in common in tail : remaipder to the use of C. and her ^^s. JB. and C 
afterwards levied a fine of all the before-mentioned premises to ^e use (subject to 
the uses in the settlement and will mentioned)) of ^ch person as C, by will in 
writing} or any writing of appointment purporting aucb will to be by her signed, in 
the presence of, and attested by three or more witnefpes, should appoint; (which 
willy or writing of appointment in nature of a will, C, notwithstanding her coverture, 
was thereby empowered' to make,) and, in the mean time, and ior want of such 
anointment for the whole or any part, to the use of C. ^d h^ h^. C having 
survived £.» by whom she had no issue, married JD., whom she also survived, and 
then died, leaving E, an only son by 2). To this son C, in z8r$, by an instru- 
ment purporting to be l^er yrill, signed in the presence of, imd «t$ested by three 
Tiritnesses, left all her real estate in fee, the instrument contaii)i|ig a provision 
that the property should go over to C.'s sister in case of JB.*s dying In C's lifetime. 
E. shordy a&erwards died a minor, intestate and without isswi Held, i. that the 
instrument es^ecuted by C. in 1 819, did n9^t> ^ to ^e ei^t^tes cpnmi^d in the fine, 
operate as an execution of C/s power of appointment, but as a aevise by her by 
forct ai her iattreit. %* That JB. took bf iesMiit from hit noflMfy and not by 

R 2 Inden- 
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Indentures of lease and release, and settlement, 
bearing date, February 1777, were executed by and be- 
tween William Bawyer of the first part; Thomas Ley and 
John Goodwin of the second part; Moreton fValhotise snd 
Arthttr Bcnxyer^ brother of the said William Bawyer^ of 
the third part; Edward Walhotise Okeover^ only child 
and Tfkeir apparent of the said Moreton Walhouse^ of the 
fourth part ; and Margaret Bawyer^ daughter and only 
child and heiress apparent of the said William Bawyer^ 
of the fifth part; whereby (after reciting that a marriage 
was intended then shortly to be solemnized between the 
said Edward Walhouse Okeover^ and Margaret Bawyer, 
by the mutual consent of their respective fathers, and 
further reciting a settlement mode by Moreton Walhouse, 
in prospect of the marriage, and providing for younger 
children,) William Bawyer (in consideration of the in- 
tended marriage, and of the settlement and conveyance 
so made by Moreton Walhouse, and for settling and con- 
veying the manor, &c. thereinafter mentioned to snch 
uses, &C, as are thereinafter mentioned, and for making 
a provision for the said Margaret Bawyer and the issue 
of the said marriage,) did grant, &c. to Thomas Ley 
and John Goodwin, their heirs and assigns, the manor, &c« 
therein particularly mentioned, to hold the same unto 
Thomas Ley and John Goodwin, their heirs and assigns, 
to the uses thereinafter mentioned, to take effect from 
the solemnization of the said intended marriage, viz. to 
the use of William Bawyer and his assigns during his 
life, without impeachment of waste ; remainder to the 
use of Thomas Ley and John Goodwin, and their heirs 
during his life, in trust to support contingent uses and 
estates; remainder to the use of Edward Walhouse 
Okeaoer and his assigns for the term of his life^ without 
impeachment of ^^aste ; remainder to the use of the 
said trustees and their heirs during his life, to support 
contingent remainders ; remainder to the use of Mar- 

garH 
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garet Bawyevj his then intended wife, and her assigns 
during her life, without impeachment of waste; re- 
mainder to the use of the same trustees and their heirs 
during her life, to support contingent remainders ; re- 
mainder to the use of Moreton Walhome and Arthur 
Bofsyer^ their executors, administrators, and assigns, for 
the term of 500 years, without impeachment of waste, 
upon certain trusts therein mentioned, for the raising 
portions and maintenance for daughters and younger 
sons ; remainder to the use of the first and other sons 
of Edward Walhouse Okeover^ on the body of Margarets 
his intended wife, to be begotten, and of the heirs of 
their respective bodies successively; remainder to the 
use of the daughters of Edward Walhouse Okeaoerj on 
the body of the said Margaret to be begotten, equally as 
tenants in common, and of the heirs of their respective 
bodies, with remainder or reversion to the use of WiUiam 
Bctwyer for ever. 

Soon after the execution of these indentures of 
February 1777j the marriage was solemnized between 
Edward Walhouse Okeover and Margaret Bamyer. 

Afterwards, WiUiam Bamyer duly made and published 
his last will and testament in writing, dated September 
1780, whereby (amongst other things) he devised to 
Thomas Ley and Arthur Bctwyer^ their heii's and assigns, 
all and every his real estates whatsoever not settled on 
his daughter's marriage with Edward Walhouse Okeaoer^ 
except certain estates therein mentioned, subject to the 
payment of such part of his debts as the estates so 
excepted should fall short of paying, to the use of his 
wife, Christiana Bonxyei^ for the term of her life, without 
impeachment of waste in lieu of dower ; remainder to 
the use of his son-in-law, Edward Walhouse Okeoroer^ for 
his life, without impeachment of waste ; remainder to 
the use of the same trustees, and their heirs during his 
life^ in trust to support contingent uses ; remainder to 
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the tue of his daughtar Margaret Okeover, wife of Ei- 
wtrd Walhouse OkeoveVf for her life without impeach- 
ment of waste ; remainder to the use of the same trustees 
and their heirs during her life^ in trust to support con- 
tinffent uses, and from and immediately after her decease, 
(subject to and charged, and chargeable with the sum 
of 7505/., payable to the daughter, younger sons, or 
younger son of Edward Walhouse Okeover^ by Margaret 
liis wife,) to the use of the first and other sons oi Ed" 
ward Walhouse Okeover^ on the body of Margaret his 
wife, and the heirs of their bodies respectively, succes- 
sively ; remainder to the use of the daughters of Edward 
Walhouse Okeover^ on the body of Margaret his wife, 
equally, and the heirs of their respective bodies as 
tenants in common, with remainder to the use of his 
daughter, Margaret Okeover^ her heirs and assigns 
for ever. 

William Bowj/er died in the same year without having 
revoked or altered his said will. 

An indenture, dated the 14th October^ 1736, was 
made and executed by and between Edward Walhouse 
Okeover ahd Margaret nis wife, of the one part, and 
Join Sneydj of the dtner part, whereby (after reciting 
the indentures of lease and release and settlement oiFdn 
ruary 1777, and khe said marridge and will of WtUiam 
iJoAn/er^ and the death o^ William bowyer^ and tnat 
Christiana Bawyer was then living, and that Edward 
Walhouse Otceover had not any issue by Margitret his 
wife ; and also reciting, that Edward Walhouse Okeooer 
and Margaret his wife, had consented and agreed, that 
the reversion and remainder in fee simple expectant, on 
ttie determination of the estates for life o\ Edward WaU 
"house Okeaoer and Margaret his wife, and, in deiauH o^ 
issue of their uodies, of and in the manor, and the 
several other hereditaments and priemises comprised in 
^e therein mentioned indenture of release and settle- 
ment, 
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ment, and whereof Margaret Okeaoer was then seised^ 182SU 
by virtue of or under the limitations contained in the V^ 
same indenture, and also the reversion or remainder ia 
fee simple, expectant on the determination of the several SinnrPy 
estates for life of Christiana Bmyer and Edward Wal* 
house Qkeover^ and Margaret his wife ; and in default of 
issue of the body of Edward fValhouse Oheover, by MoT" 
garet his wife, and whereof Margaret Okefmer was then 
seised or entitled to by virtue of or under the will of her 
late father, should be respectively limited, settled, and 
assured) in such manner and subject to such power of 
appointment by Margaret Okeaoer as thereinafter men- 
tipued ; for which purpose they the said Edward fVal* 
house Okeover and Margaret his wife, had agreed to levy 
such fine as thereinafter mentioned :) Edward JValhouse 
Okeover^ for himself and for Margaret his wife, their 
heirs, executors, and administrators, covenanted with 
John Sne^y his heirs and assigns, that they the said 
Edward JValhouse Oke&oer apd Margaret his wife, would 
levy a fine to John Snet/d^ and his heirs, of the said 
manor, &Ct, in the said indentures of lease and release 
and will mentioned ; first, to confirm the several uses^ 
&c. in the said recited indenture of release and settler 
ment and will, respectively limited, antecedent to the re- 
mainder or reversion in fee thereof respectively limited 
to the right heirs of WiUiam Baoyer, deceased, and to 
the use of Margaret Okeover^ her heirs and assigns for 
ever ; and subject to the said several uses, &c. and as 
the same should respectively end and determine, to the 
use of such person and^ persons, and for such estate and 
estates, and in such parts, shares, and proportions, and 
for such intents and purposes, and subject to such pro- 
visoes, restrictions, and limitations, as Margaret Okeover§ 
from time to time, during her life, by her last will and 
testament in writing, or any writing of appointment, 
purporting such will to be by her signed and published 
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in the presence of and attested by three or more credible 
witnesses, (and which will, or writing of appointment in 
nature of a will, Margaret Okeover^ notwithstanding her 
coverture, was thereby empowered, to make) should di- 
rect or appoint, of or concerning the said premises, or 
of or concerning any part thereof; and as well for want 
of such direction or appointment, as in the mean time 
and until such direction or appointment should be made 
or given, and likewise subject to any such direction or 
appointment as should be so at any time made or given, 
where the same should not be a complete and absolute 
direction or appointment of the whole of the said pre- 
mises, or of the whole estate or interest therein, and as 
and when any estate or interest therein, or in any part 
thereof should respectively end and determine, to the 
nse of Margaret Okeooer^ her heirs and assigns for ever. 

The fine by the said indenture covenanted to be 
levied, was duly levied in Michaelmas term, 1786. 

Edivard Walkouse Okeaoer died many years ago, with- 
out leaving any issue by Margaret his wife, and Christie 
ana Bonxyer also died many years ago ; and, in the year 
1797, Margaret Okeaver intermarried with, and be- 
came the wife of, the Reverend Thomas LangUyj derk, 
who died in the year 1808, in the lifetime of Afar- 
garet Langley^ leaving issue by Margaret Langley a 
sou^ Thomas Langley^ and a daughter who died an in- 
fant in the lifetime of Margaret Ijmgley^ and before the 
making of Margaret Langlei/s will, hereafter set forth. 

Margaret Laiigley was, at the time of making her 
will hereinafter set forth, and from thenceforward down to 
the time of her death, seised in fee simple, in possession 
of certain real estates, not comprised in the aforesaid 
indenture of the 14th October ^ 1786, and the fine levied 
in pursuance of the covenant therein contained, which 
she purchased after the death of Thomas Langley^ her 
husband \ but Margaret^ at the time of making her will, 

had 
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had no estate or interest in remainder, reversion) or esc- 
pectancy, other than as hereinbefore and hereinafter ap- 
pears. 

Margaret Langley made an instrument in writing, 
purporting to be her will, dated the 25th August^ 1819, 
and which was signed and published by her, in the pre- 
sence of, and attested by three credible witnesses, and 
such will was as follows : ** This is the last will and 
testament of me, Margaret Langley^ of Snelstone^ in 
the county of Derh/j widow, made this 25th day 
of August 1819, in sound and disposing mind, me- 
mory, and understanding; first, I will, order, and 
direct all my just debts, and my funeral and testa- 
mentary expenses, to be duly paid, satisfied, and dis- 
charged, by my executors hereinafter named ; and I 
give, devise, and bequeath all and every my manors, 
messuages, &rms, lands, tenements, hereditaments, and 
real estate whatsoever, whether in possession, reversion, 
remainder, or expectancy, and all and every my house- 
hold goods and furniture, and implements of household 
plate, linen, china, farming stock, both quick dnd dead, 
ready money, and money out at interest in the hands 
of other persons, upon mortgage, bonds, notes, or other 
securities, and all other my personal estate and effects 
whatsoever and wheresoever, unto my well beloved and 
only child, Thomas Langley^ to hold the same unto and 
to the only proper use and behoof of my said child 
Thomas^ his heirs, executors, administrators, and assigns, 
for ever, subject nevertheless to the payment of the fol- 
lowing legacies, which I give and bequeath to the un- 
dermentioned persons, to be paid at the expiration of 
twelve calendar months next after my decease, that is 
to say. (here followed severa} legacies) ; provided always 
nevertheless, and I do hereby declare it to be my wiU 
and mind that, in the event of my said son departing 

this 
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1823. this life in my lifetime} without leaving lawful issue, all 
my real and personal estates and effects hereinl^fore 
given, devised, and bequeathed to him, shall (subject to 
the legacies hereinbefore mentioned) go, and I do here- 

* 

by give, devise, and bequeath the same unto and to the 
only proper use and behoof of my dear sister^ Sarah 
JVelckf of Five Waj^ Houses Warwickshire^ to ber sola 
and separate use, her receipt standing good for receiv- 
ing the same, and to ber heirs for ever, equally to be 
divided between and amongst them as tenants in comr 
mon, and not as joint-tenants, and of their severad and 
respective heirs, executors, administrators, and assigns 
for ever : and whereas I am seised of or entitled to 
various estates in mortgage^ or subject to redemption, on 
payment of certain principal sums advanced by me, upon 
security of the same, now I give^ devisei and bequeath 
all and every the messuages, lands^ tenements^ and he- 
reditaments whatsoever, whereof I am so seised or 
entitled, by way of mortgage, with their and every of 
their appurtenances, and all my estate and interest 
therein, to my friend, Thomas Alcock^ of Cheadle^ his 
heirs, executors, administrators, and assigns, according 
to th^ nature of the said several estates, upon trust and 
to the intent that he the said Thomas Alcock^ his heirs, 
executors, administrators, or assigns, do and shall, upcm 
payment unto my executors or administrators^ of such 
sum and sums of money as shall be due and owing upon 
or in respect of the said several mortgaged premises, 
convey, assign, and assure the same, witli the appurte-* 
nances, unto or for the person or persons who, at the 
time of making such respective payments, shall be en- 
titled to the equity of redemption thereof, and to his, 
her, and their heirs, executors, administrators, or as- 
signs, according to the nature of the said premises re- 
spectively; and I do hereby direct, that the monies 
which shall be received for or in respect of the said se- 
veral 
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v^ral mortgages^ shall go and be paid, and applied in 
the same manner as my other personal estate herein- 
before given and bequeathed ; and^ lastly, I do hereby 
nominate, constitute, and appoint my friends, Thomas 
AkoQki of CheadUi Staffordshire^ and James Riddlesden^ 
surgeon, of Ashbourne^ executors of this my last will and 
testament, and guardians of the person and estate of my 
dear child, Thomas Langlet/^ during his minority, hereby 
revoking and making void all former and other wills by 
me made, and declaring this only to be and contain my 
last. In witness whereof, &c." 

Margaret Langley died on the 22d of Febniaryy 1821, 
at Montpellier, in France^ leaving Thomas Langley^ her 
ofily child and heir at law, who died at MontpelUer^ on 
the 27th March^ 1821, an infant of the age of ninete^i 
years, or thereabouts, intestate, unmarried, and without 
issue, leaving the Reverend John Langley^ the pjlaintifl^ 
his uncle and heir at law, ex vaHe paternd ; and 
Elizabeth Harrison and Sarah Ellen Evans^ two of 
the Defendants, his co-heiresses at law, ex parte 
matemd. 

Parts of the estates whereof Margaret Langley was 
seised in fee simple in possession, and which she pur- 
chased after the death of Thomas Langley^ her husband 
as aforesaid, and also parts of the estates comprised iii 
the said indenture of the 14th October^ 1786, and the 
said fine, were, at the time of Margaret LangUy making 
her will, in lease to various pe^rsons for terms of years, 
and from year to yean 

The following questions were submitted for the opi-. 
nion of the Court. 

First. Whether the instrument, dated the 25th Au- 
gustf 1819, executed by tlie said Margaret Langley ^ 
^oes, as to the estates comprised in the said indenture 
of the 14th October, 1786, and the said fine, operate at 
law as an execution of tne power of appointment^ or m 
a devise by her by force of her interest. 
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SeooncL If the said instrument operates at law as an 
execution of the said Margaret Langlei/s power of 
appointment, did Thomas Langleyy her son, take by 
purchase or by descent ? 

Third. If the said instrument operates at law as a 
devise by the said Margaret Langley^ by force of her 
interest, did Thomas Langley^ her son, take hy pur* 
chase or by descent ? 



Lens SeijU, for the PIainti£ Margaret Ijangley dis- 
posed of her property by virtue of the power of ap- 
pointment given her in the deed of 1 786, and her son 
took as a purchaser under this disposition ; so that the 
property will descend to his heirs, ex parte patema. 
That Margaret Langley acted under the power and not 
with a view to any interest she might have, independ- 
ently of the power, must be collected from her in- 
tentions, and from the situation in which she was 
placed. Now, by the deed of 1786, it appears she cofi' 
sented and agreed to acquire a controul over the prcv 
perty, by means of this power of appointment, which 
power was then beneficial, as it enabled her to dispose 
of the property in parts, and during her husband's life; 
by that deed too, to which she was a party, the remain- 
ders over, in default of appointment, are all limited to 
relations, ex parte patemd. Then, if, as is probable^ 
she wished to confer an obligation on her son, that could 
only be effected under the power of appointment ; for 
his claim as a mere devisee would be merged in his 
claim as heir at law. Supposing it, therefore, to have 
been the intention of Margaret Langley, that her son 
should take under her appointment, it is immaterial 
whether that appointment was executed by deed or will, 
and whether the instrument containing the execution 
of the power, referred to the power in terms or not 
Though the instrument be in form testamentary, it is 

the 
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the intention of the party which must decide whether 
the instrument shall enure as a will or an appointment. 
Cox V. Chamberlain, {a) The only case which resem- 
bles the present, is Hurst v. Earl of Winchelsea {b\ but 
that case has never been acted upon, the lord keeper 
Henlei/^ decree pursuant to ihe decision of the King's 
Bench having been afterwards appealed against. 
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PeaJce Serjt, for the Defendants. First, Margaret 
Langley has made a will and not an appointment; 
secondly, whether this be so or not, the act she has 
done is altogether nugatory, so that her son took by 
^escent, and his heirs ex parte maternd are entitled to 
the property. Considering the circumstances in which 
the testatrix stood, originally deriving the property 
from her father, and at the time of the disposition in 
question, being possessed of the ultimate remainder in 
fee, the instrument is as much entitled to the character 
of a will, as any testamentary disposition made by a 
party having absolute dominion over property. The 
only object of investing her with the power of ap- 
pointment was, that, though a fane coverte, she might 
dispose of this property as if she had been a Jeme sole ; 
for had she continued single, the power would probably 
never have been created. The power did not divest 
any interest she had before, Penne v. Peacock (c), but 
only enabled her to do more, than as sijeme coverte 
she could otherwise have done. Now, where an act 
is done by one who has an interest as well as a bare 
power, the act shall always be deemed to have been 
done in virtue of the interest, and not in virtue of the 
power, Clere^s csLse{d) Cox v. Chamberlain^ Maundrell 
V. Maundrell, {e) Margaret Langley^ therefore, must 



fl) 4 Veinjun* 631. 
b\ % Burr, 880. I Bl. 187- 
(c) Cos. Temp, Tali. 41. 



(d) 6 Rep. IT, 
{e) 10 Fes, 2^64 
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be taken to have acted in virtue of her own interest in 
the property, and as she had no motive for resorting to 
the power, the instrument .in question must be deemed 
a will ; if so, the act was nugatory, and her heir takes 
by his higher title of descent. Clarke v. Smith (a), 
AUam V. Heber (6), Hedger v, Bcrw. [c) But even if 
the instrument were an execution of the power, the act 
would be equally nugatory, and the heir would take by 
descent, because, as it has before been shewn^ an act 
shall never take effect under a power, where it may 
also take effect under an interest ; and Hurst v. Earl of 
Winchelsea must still be considered as having been de- 
cided on the sound rule of law. 



Lens in reply, relied on the supposed intention of 
Margaret Langley^ as expressed by the legacies in 
partem patemam^ (though he admitted, that the charge 
of debts or legacies was not of itself sufficient to break 
the course of a descent, Chaplain v. Leroux {d) ) s and he 
urged that, in cases of ambiguity, the law preferred the 
paternal line. Dougl. 778. 

* Cur. ado. t«& 



The following certificate was afterwards sent : 

This case has been argued before us by counsel, we 
have considered it, and are of opinion. 

First, That the instrument dated the 25th August^ 
1819, executed by the said Margaret Langley^ does not, 
as to the estates comprised in the said indenture of the 
14th October J 1786, and the said fine, operate at law as 
an execution of her power of appointment, but as a de- 
vise by her by force of her interest 

Secondly, This question does not arise. 

{a) Com. 70. I Ssik. UU S. C 
(S) % Sir. ia70« 



{c) 3 Levimz. x^. 



Thiidl^, 
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Thirdly, We are of opinion, that Thomas Langley, 
her son, took by descent from his mother, and not by 
purchase. 

^•Dallas. 

«l. xV* Jl ARK* 
J. l^URROUGH. 

M(y Hth» 1 829. J* R][/CHA|tp9QN. 



1%^^. 




Dabtnalii v. Marquis Wellesx-et. 



Ma^^, 



pELL Serjt., on behalf of certain trosteest to ¥4iom 
the marquis had assigned all his property in trust 
for his creditors, and who were authorised to coii- 
test improper claims, moved to set asid? an annuity 
granted by him to DcartnaU and oth^%, on a statement 
by affidavit, in which, from entries in the books of 
Howard and Gibbs, the sufficiency of the consideration 
paid was impeached, and the payment was averred to 
have been made by Howard and Gibbs^ and iiot by 
Dartnally &c. ; but no affidavit from the marquis being 
produced, the Court refused to interfere, observing, that 
the trustees could not state so well, as the grantor, the 
circumstances of the original transaction, and 

Fell took nothing by his mcNtion. 
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1821. Charles Larkin 

May. Three days* work, 
Measured work. 



to John HarsanU 

£» s» cL 

12 

33 13 1 



At the trial of the cause at the last Maidstone assizes, 
a surveyor, who had been appointed by the Defendant 
and Plaintiff to measure the work as between them, 
said, that on such measurement, he brought the value 
of the work to 33Z. IBs. Id. 

The Defendant proved payments on account, to the 
amount of 24/. ISs. The jury found a verdict for the 
Plaintiff, and estimated the value of the work at 261^ 
leaving him thereby 11. 2s, for his damages, instead of 
the balance of 9/. 7^* ^d. 

Bosanquet Seijt. on a former day, upon an affidavit 
(which stated, that at the time of the commencement of the 
above action, the Defendant was not indebted to the Plain- 
tiff in any sum amounting to 405., and that at the time of 
the commencement of such action, the Defendant was an 
inhabitant of and resident within the city^ of Rochester^ 
and liable to be warned and summoned for the debts, on 
account of which a verdict Was given in the said action 
before the Court of Requests, mentioned in a certain 
act of parliament of the 22d year of George 3d, intituled 
an act for the more easy and speedy recovery of small 
debts within the city of BocJiester^ aiid the parishes ctf 
Stroudj &c., in the county of Kent ,- and that such 
debt was contracted within the city of Rochester afore- 
said,) obtained a rule to shew cause why the Defend- 
ant should not enter a suggestion upon the roll, under 
the 22 G. 3. c. 27. ss. 12., and 32 and 48 O. 3. c. 5h 
ss. 13 and H. 

By 
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By the l^th isectlbh of "ii Q. 3. d. Sf., (the Sbckest^ 
Ootirt of Il^qileSts afct,) it fe efiact^d, that debt's iltfder 40<?. 
contracted vidthin the jurisdiction of thfe cOutt, are to 
be 6U6d for in that eoiift; : 

By the 32d sectJoft, ^ That no ablion oi- siiit for aiiv 
diebt ilot at)fioUAtitig tO forty shilUngs, and heihg upwards 
of two shillings, and recoverabl'e by vlrtufe of this act in 
the said Court of Requests, ish&ll be brought against any 
persOh residing or inhabiting within the jiinsdictioii 
thereof in ahy of his majesty's courts of record ai 
We^tfhifisi^ or elsev^hete, or in any courts H^hatsoever, 
other, than in the said Court of ]^equests, and the Court 
iPortmote thereinafter taientiorled, ahd that no suit which 
shall be commene^ in the saM Court of Reqiiiests m 
pursiiiance of this ^ct, nor any proceedings which dhall 
be had thereb, shall or niity be removed or removeable 
by certicfttti^ or Otherwise, Into toy other court whatso- 
ever, but that the judgment, decrees, and proceedings of 
the said Court of Requests shall be iSnal and Concluslvfe 
to all intents and purposes." 

By the 4*^ G. 3. c. 51.'^. 1.^ it is enacted, (after reoJiJng 
the before mentioned act, and that it wouM greatly 
tend to the imptovt^ment and encouragement to the 

trade of the said city of ttache^ter^ kt. add to tibe ne- 
cessary Support and protection of useful credit within 

the same, if the powers of the said act Were extended 
to the recovery of small debts not exceeding SZ.,) 
that so much of the said act as confines or ^restrains 
the cognizance or jurisdiction of the CoUrt of Re- 
quests for the said city and parishes to any debt or 
debts not exceeding the sum of 4te., should ttom and 
^er the 24th June, l80d, bd, and the same is thereby 
repealed. 

By the 13th SeCtl&n it is enacted, ^^ that nothing 
in this act contained shall e:&tend, or he construed 
to extend, so a^ to enable the said commissioners 

S 2 to 
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to determine the right or title to any lands, tenen^ents, 
or hereditaments, or real estates whatsoever, or to judge, 
determine, or decide, on any debt where the title of the 
freehold, or lease for years, or lives, of any lands, tene- 
ments, or hereditaments, of any chattels real whatsoever, 
shall be brought or come into question, nor any debt 
which shall not be for the payment of a sum certain, 
nor any debt for any sum, being the balance of an account 
an demand originally exceeding 5/. ; or to judge, deter- 
mine, or decide on any debt that shall arise by reason 
of the occupation of lands, tenements, or hereditaments, 
situated elsewhere than in the said city or parishes, or 
one of them ; or by reason of any cause concerning 
testament or matrimony, or any thing concerning, or 
properly belonging to the ecclesiastical court, or for, or 
concerning any agreement by way of composition, for, 
or by way of retainer of tithes, or for any matter, or for 
any matter sueable therein, any thing in the said re- 
cited acts, or this act, contained to the contrary thereof 
notwithstanding ;" 

By section 14th, ^^ If any action or suit shall be com- 
menced in any of his majesty's courts of record at West- 
minster^ for any debt not exceeding the sum of 5/., and 
recoverable by virtue of the said recited act, and of this 
act, or either of them, in the said Court of Requests, 
then and in every such case the Plaintiff or PlaintiflS 
in such action or suit shall not, by reason of a verdict 
for him, her or them, or otherwise, have, or be entitled 
to any costs whatsoever." 

It was contended, that the present was a case within 
the 22 G. 3., which indeed contained no provision for 
entering the desired suggestion; but that it might 
nevertheless be ent<ered under that act by virtue of 
the 14jth section of 48 G. 3., which expressly referred 
to cases within the 22 G. 3, Though it was admitted, 
that if it had been desired to enter the suggestion 

under 
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under the 48 G. 3., the Defendant would have been 
prevented from doing so, by the exception in the ISth 
section of that act However, there was no such ex- 
ception in the 22 G. 3., and Clark v. Askew (a), Horn 
v. Hughes (i), and Bateman v. Smith (c), all decided 
that, whatever doubt there may be as to a debt re- 
duced by set off, a de()t reduced by payments or in- 
fancy within the sum of 4<05. is subject to the pro- 
visions of the court of conscience acts ; the authority of 
M^CoUamv. Carr {d) was doubted in Clark y. Askew^ 
and in Fountain v. Young {e) there was an exception 
which took the case out of the act. 




Taddy Seijt. now shewed cause against the rule. In 
Clark V, Askency the original demand was on a promissory 
note, as to the amount of which there could be no dispute. 
In Bateman v. Smithy the Defendant was an infant, and^ 
therefore, the greater part of the debt had no existence 
in contemplation of law ; but the claim for which the 
present Plaintiff sues, is not a debt contracted within 
the meaning of the 22 Geo. 3., but a sum due on 
a quantum meruit^ about which there might reasonably 
be a difference of opinion, and which a surveyor ap- 
pointed by the Defendant, found to be quite sufficient in 
amount to justify the Plaintiff's suing in a superior court ; 
and it is within the exceptions of the 13th section of 
48 Geo. 3. In Horn y. Hughes^ Lord Ellenborougk 
seems to think, that if a Plaintiff has a reasonable 
ground for suing for more than 51.^ he ought not to be 
deprived of his costs. 



{a) 8 Eastu^^* 
lb) 8 Eastf 347- 
(e) 14 Eajti 30X. 



it' 



B. ef P. %%3* 
Taunt. 60. 
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1999* S^sim^^ in syppoit of bis ru}^, citeds m adcUti^n to 

tbc^ Qas^ alrei(4y mentUiwed, Fitzpairick v« ^^isrtt^ (a) 
ai)4 Qi^QI^ v« Fisher {b\ to shew, that a deiiQM»4 reduoQ^ 
hf payxaent^ t^low 40^, wa& within the ^rit ^ lA 
th^iif ft^tsj, and 5^ww V. Hemmhg ((^), to shew, tliat ftey 
they ¥r^e all in pari imtefii^ mid oqght tQ ro^iv? 4 
unlTorpi qqnstn^(:tiqp ; he urg^ thiit the ^bt 9i«atiw^ 
in the Matute ^^n wJy be tfee wm which tb<» jwy ultj* 

iiE^t^ ^nd to be du^, and not the sum which th« PIwh 

ti^W cboe^xx Xf> claiiA; and that Xx>rd EHenbot^qi^^ in 
^<^ Y» fltighe§f h^ ajpeoiged th^ default of n witne^f^ 
as the only reason for ircifu^jiiig q, $ugg^Q(U 

Baj^/^ Cf J- I think that tbis^ i^ opt ^ gusi^ wi^n 
(he iiE^ed;^^ ^^ ^h^ stf^tut^ and that title pro[)9se^ SHf 
g^,ttiQij. Qught npt to b? Qiitered^ It i% qI^t, that, ja 
p^gjng ^ts of tbi§ d^crijrttiw, the l^^Ia^uye hitende^ 
tp ^prd encpur^g^m^nt to pqpr pwpW, by prpte^rtiug 
thf pi ftgi^ipst an W<?rea^^ of expanse on dwvawbi which 
m^ be decided cheaply in the inferior Qpmt; tb^e» 
fpre,. wheire the priginal Remand «s under 4(ls.» ' tbf 
ap^pp Apuld be biTQUj^t in |he infpyiov Qpuct, wd tliQ 
p^yty is entitled teP ^ suggestion, if called Oft fcr c^psfe 
in the pourt above. This is clearly the p«se, wh^Q » 
simple nipney demand, priginally greater tb^ 4S\i^ \^ 
b^en ¥94^ce4 by p^ments below th^t sum, I fofbw: 
tp cntei* into tb.P considersftion of th? case of a v^&nej 
dei|iand^ reducible by set-off; but there ^e ni^y as- 
pects in which the clajm of a party to entpr a sngofstipu 
under the statute may present itself to this: ^ourV. l^ir^ 
where a demand greater than 40^. has been reduced to 
less than 405. by payments on account ; secondly, where 
it may be reducible by set-off; thirdly, as m t^e piresent 

(a) % /r//j. 68. h* (c) % Barncif %Z^ ist ed. 

C88^ 
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cas^ where ther^ is a deHiand for measur^ work and 
labour, and in which it may have b^en a fair question 
for a jury to decide what is due, It seems, that in 
such a cfis^ the jqry may, without any imputation on 
the fairness of the Pli^intiff's proceedings, find lass tP 
be due than the sum actually d^mand^; and» with 9. 
view to the decision on a motion like the present, it 
must l^e always a queijtion, whether or no the Pl^intiiBP 
had reasonable and probable cause to litigate such a 
demanc^. It is only necessary, therefor^ for me to ad- 
vert to what U laid down by Lord Mknifproughji in Ham 
V. Hughes. " It is unnecessary to §ay what w^ might 
have thought, if it h^. appeared thai; the Plaintiff had 
a reasonable ground for brii^ing his actiw for n)ore 
than 5l.j^ but th^X from the absence of a witness, or 
other cause without his default^ b^ hdd failed in proving 
his whole demand/' This, then, is a case in which that 
appears which did not appear to I<iord EHeriboroughi 
for what are the facts before the Court ; that thei Plaiu^ 
tiff performs for the Defendaut measured work, which) 
according to an estimate by a surveyor of the Defend- 
^t's own appointment) amounted to a sum, which, 
after all the payments, would have left a clear balance of 
more than 9/. due to the plaintiff; and if the Defendant 
refused to pay this, what remedy bad the Plaintiff 
but by sning in a superior court ? Had uQt a man who 
agreed fairly to the valuation of his work a right to su^ 
for the amount which the valuer fpnnd to be due? 
jBut it has been urged, that X^rd EUeni^orough specified 
the default of a witness as a re^^n fpr refusing the 
suggestion, as if the loss of the requisite verdict, by 
an unforeseen accident, were the only reason which 
should exempt the plaintiff fVom losing his costs. How-^ 
ever, it may fairly be presumed, that Lord EUenborough 
mentioned the defauk of a witness only^ as one out of 
piajay instances, axid that be did not Umit the Pliuptiff 's 

S 4 exemption 



1822^ 



HABSAirr 



^64 



CASES IN EASTER TERM 



1822. 




exemption to the case of such an accident. Therefore, 
without going into the other points, I think there is 
sufficient on the affidavits before the Court, to enable 
us to say that the action was properly brought in the« 
court above^ and that there is no ground for entering 
the proposed suggestion. 

Park J. I am of the same opinion. In the 48 Geo. 3. 
C.51., that act is said to be passed for the recovery of 
small debts ; but when we see by the affidavits, that 
this is not a small debt, but a demand for more than 
84/., depending on measure and valuation, how can we 
say it is within the statute ; the parties agree to an 
estimate being taken, and more than 9/. being due on 
the balance, there was surely a sufficient reason for re- 
sorting to the superior court, and a cause of contest 
which could not with propriety be submitted to a 
court of conscience. Horn v. Hughes is rather in fa- 
vour of the Plaintiff than against him, according to the 
language of Lord EUenborough. 

BuRROUGH J. In all these cases much must be left 
to the discretion of the Court, upon the facts as they 
appear in evidence. The^ intention of the legislature 
was, that the suggestion as to costs should be applied to 
cases where there was a clear demand for less than 405. ; 
but if we look at the facts of this case^ we can have no 
doubt that it is not one of that description. Here is a 
demand for more than 34/., a valuation by consent of 
both parties, a balance struck, particulars of demand 
given, and the valuer called; and though, for some 
reason to us imknown, the jury have found a verdict 
for less than the balance, I am satisfied, on the merits 
of this case, that it is not within the act. What Lord 
EUenborougk says in Horn v. Hughes^ about the de&ult 
pf a witness, is only put as an instancy and not as a 

Umitatioa 
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limitation of the principle laid down by him. There is 
no ground for the present application ; and if it were 
necessary to go into it more particularly, I should be of 
opinion that this case falls within the exception of the 
second act, wd does not come under the first. 




Richardson J. If this application rested on the 
first of the two acts, it ought not to have been reserved 
for a motion, but to have formed part of the defence on 
the trial ; this has not been done, and the Defendant 
now applies under die 14th section of the last act; but 
the last act did not mean to give the benefit in such a 
case. There is an exception in the ISth section, namely, 
<< for any sum being the balance of an account on de- 
mand, originally exceeding 5/." And this ought to be 
borne in mind when we proceed to the 14th section. 
I think the Court ought not to allow the suggestion 
here, and the rule must be 

Discharged. 
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The Attohney-General and John Milne v. 

Wilkinson and Others. 

By a deed of TTHIS case, directed by the Vice-chancellor, for the 
1611 Sir NS opinion of the Court of Common Pleas, was as 

(in consider- follows, 

ationof 100/. gy ^^ indenture of feoffment of two parts, dated 
feoffees and the September 1st, 1 62 1, and made between Sir I^icholas 
other inhabit- Satter^ Knt., Nicholas Sainton, and Benjamin De- 

l^ld *and of a ^^^9 ^^ *^® ^^^ P^^U and fourteen feoffees therieln 

free school for named and diBscribed, of the other part, Salter^ Bain- 

ever, to be ^^ ^^^ Decrow, as well in consideration of 100/. paid 
held for the f ^ ^ 

instruction of by the fourteen feoflfees, and the residue of the inhabit- 






the children ants of the town of Enjkld, in the county of Middlesex^ 
of inhabitants . •i^* t* c \ % b •^^-i 

oi Enfield) ^ ^^ consideration 01 a tree school, for ever, to be held 

granted certain 

lands to fourteen feoffees, to the intent that they and their heirs should pay 20/. 
a-year out of the rents towards the maintenance of a schoolmaster for such school, 
and the residue for other purposes^ provided that no act concerning the lands or their 
rents should be done, but in a vestry, or meeting of the feoffees, and ten at least 
of the inhabitants of Enfield^ which should be vestry-men, and not feoffees, in a 
vestry to be held by them in a chamber over the school, or in the vestry, situate in 
the parish church, upon public warning, to be given in the church the Sunday before 
the meeting. Schoolmasters were to be elected in this way within three months 
after every vacancy, and were to give a bond to three feoffees to resign the appoint- 
ment upon half-a-year's warning by the feoffees, or any of them, so it were with the 
consent and agreement of the feoffees and vestry-men, or the most part of them, 
which should be assembled in a vestry or meeting, to be held as aforesaid, so 
always as at least ten of the vestrymen which were not feoffees should vote at 
the holding of the vestry. Two feoffees were to receive the rents, and account 
for them the Sunday after tlie receipt, at a vestry, consisting of the persons before 
described, and held and convened in the mode before mentioned. When the 
feoffees should be all dead but five, four, or three, at the least, or gone to live out 
of the parish, the survivors were to enfeoff fourteen others, of discreet and wealthy 
men, dien inhabitants in the parish, to be chosen by the vestry-men of the parish, 
or the greater number at a vestry, to be holden in the manner before described : 
Held that, in the execution of the power of removal of the schoobnaster, the votes 
were to be taken per capita^ and not according to the provisions of 58 &• 3. r. 59. 

for 




' . 
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JE^ifieUlf grwt^ wd cpjifir<ne4 tQ thei fourt^i^ ftofr ^jn^.*-^' 
fe^Sn ^ejt^n ]*U(J& ^d premUe^ tl^^wu paTticuUrly de-? Q^^ji^i^'' 
scyibedji tQ have; and to hQld to tbwi, their h^irs wid i^t 

assign^ to th^ us^ of them^ their beirs ^nd a^sign^i fojp WlWRWW^Ii 
ev^rj^ on condition of perforining the intcsntions expr^a^ 
in a^ Siobedule ^nn^x^d to th^ indentu^^, which schedule^ 
ea^ecnted hy tb^ ^me p^rti^ and hefiring the f§me d^e^ 
vritoesfi^, that the intent qf th^ deed of fepffpiont unto 

tbrt indenture iwnQ^ed, w^ tUrt the ^^ J^ees and. 
tb§ ^v^vivws of them, should frop tjiine tp tiine, the^o^ 

foi^h fpr eY^j:,.pfty 30/. ^-year pf the x^t% ^nd profitsi qf 
th« Ij^ and t«PW^irts ^w«nti^nfdr.in UiQ dftfd of iS^^lSfe 
iiftfRt, fcr and tQWwd* *he maiiU^namf < of ^ l^rQfd, 
m^t, ^ pQpp^tentPchoqlnaiwteJV tP ki^p ^ fr^ens^bw^ 
fgy the teaqbing and initruQting pf the ^ild^en oC «U 
the ii^bsJwtWt* i9f the p^rifh of Efifyldj in th^ ne^^bnilt 
sQbwl tbere, «nd ^hwld fli^pQ^e pf ^ \3f^. r^gidne ^F^ 
of, fop ftnd t^wai;4^ Up^ relief pf pp^ prphws, ^nd othw 

pqor and hnppil^ti pcippk of the^ parish of iS^Wi ft>c 

th^ tijne Iwingi and tc^ j^i J Qthi?^ gw* and chmtahl^i 

nse^ ^q be, dwff wd p^w«wd within ^ parish of ^^^-^ 
^rf (eKcept SQ ^neh thereof hs shpuld lw snfBcient <p 
p^y and discharge the qnit rents, ^pkA ^H otbeir reprises, 
together with ril s^ch ether ch»rge% ^d e^tpiinse^. v^ 
sbpuld f^QVh time tq time theneef^tb grow to he due and 
payaUe,) with this intents mewpftng^ wd fuU agre«nent 
between ftU the pwtiesj th«t the feoffeei? wd their beir^ 
and ^U ethers whq therefift,er should be feoffees of tbe 
preniises, and fteir heir^ for the time bein& should 
not dp my aet, &c^ eoneerning tbe lands md tene* 
inents eontgi^ed in the de^ pf feoffment or the 
rents, i^SiWes, <?r profits thereof but in a y^XKy or 
ineeting of the feoffeefi^j and len «rt the least pf the in^ 
h^toPt^ of the ^id p^^yiafc o(JSn04 fpj^ the time h^ngi 

which 
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1822. which should be vestrymen in the said parish, and not 

. "^ "  feoffees, in a vestry to be held by them in the chamber 
Attorney- i ., « 

GsNERAL over the said new built school, or in the vestry situate 

'V* in the parish church of E?ifield^ upon public warning to 

be given thereof in the same parish church, upon the 
Sundat/j in the forenoon, next before such meeting or 
vestry, the warning to be given immediately after the 
end of divine service and sermon, if any there should 
be; and the said parties did, by their mutual and 
general agreement, choose lUckard Ward to be school- 
master, to teach the children of all the inhabitants 
of the said parish, being or to be scholars in the 
said free-school, at and for the yearly wages aforesaid, 
to be paid as aforesaid ; and that whensoever the said 
Richard Ward, or any other who should thereafter be 
schoolmaster of the said free-school, should be dead, 
avoided, and put away, or departed' and gone^ there 
should be, within three months thence next ensuing^ 
one other meet schoolmaster, elected to teach the 
scholars in the said school, in form aforesaid, so as 
the said free-school should not, at any time there- 
after, be unprovided of a meet and competent school- 
master, by the space of three months together at 
any one time. And the ftirther intent and meaning of 
those presents was, that the said Bichard Ward, and 
every other person which should at any time there- 
after be elected and appointed to be schoolmaster of the 
said school, should, before he intermeddled to be sdiool- 
master, enter into bond unto three of the feoffees for 
the time being, in such competent sum of money as the 
said feo£fees and vestrymen, or the greater number of 
them, should appoint, upon condition to depart and give 
over from being schoolmaster of the said school, and 
also to yield up in peaceable manner the possession of 
the house appointed for his habitation in Enfidd afor^ 

said. 
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said, upon half one year's warning, to be given unto 
him by the said feoffees, or any of them, so it were with 
the consent and agreement of the feoffees and vestry- 
men, or the most part of them for the time^ being, 
which should be assembled in a vestry or meeting to be 
held as aforesaid, so always as there should be, at the 
least, ten of the vestrymen which should be not 
feoffees, vote at the holding of the vestry in which the 
putting away of any schoolmaster shoulcl be determined ; 
and also, that there should be yearly and every year, 
for ever, by the greater number of the said vestry- 
men for the time being, in a vestry to be held as 
aforesaid, two of the said feoffees (for the time being) 
appointed to be receivers of the rents, issues, and profits 
of the said premises, and none others, for one year 
thence next ensuing, which said receivers should not 
detain or keep the same, or any part thereof, in their or 
either of their own custody, longer than the Sabbath- 
day next after the receipt thereof, upon which day 
they should cause warning to be given, of a vestry in form 
aforesaid, to be held in the afternoon of the same day, at 
which vestry they should bring with them all such money 
as they should have received, and so much thereof as they 
should not then and there disburse and pay away, by and 
with the consent of the feoffees and vestrymen of the said 
parish for the time being, or the greater number of 
them, so as there be present ten at the least of the 
said vestrymen which should be not feoffees, the said re- 
ceivers should forthwith lay up in the storehouse of the 
said parish, &c. Then foHowed a provision, that if any 
of the feoffees quitted the parish, they should release 
their interest to the feoffees who remained there. 

And further, also, it was the intent of the said deed, 
and the agreement of all the parties to those presents, 
when the feoffees in the said deed of feoffment should 

be 



1822. 



ATTORNEir- 

Generai. 
Wilkinson. 



S72 



1822. 



Attorney- 

GlVERAL 
V. 

Wilkinson. 



CASES IN EASTER TERM 

DO indication that the meeting was intended to be a 
parish vestry. The special usages referred to by acts of 
parliament, are seldom confined to strict legal customs, 
but include others generally known, such as husbandry 
customs, many of which could scarcely have existed at 
so early a period as the time of Richard the First. 



The following certificate was afterwards sent. 

This case has been argued before us by counsel ; we 
have considered it, and are of opinion, that, in the 
execution of the power of removal given by the schedule 
annexed to the indenture of feoffinent, dated the 1st 
day of September, 1621, to the feqfiTees of the charity 
and vestrymen of the parish of Eri/eUk the votes are to 
be taken per capita^ and not according to the provisions 
of the act of parliament of the 58th year of the reign 
of King George the Third, intituled " An act for the 
regulation of parish vestries." 

R. Dallas. 
J. A. Park. 

J. BURROUGH. 

J. Richardson. 
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Coster v. Merest. 



Where it was r^ j UGH AN Sent, had obtained a rule nisi for a new 

sworn that ^ . . . 

hand bills, re- ^^^^ ^^ ^his cdi^e^ on an affidavit which stated, that 

fleeting on the hand-bills reflectingr on the Plaintiff's character had 
character had ^^^ distributed in court at the time of the trial, and 

been distribut- had been seen by the jury. 

ed in court, 

and shewn to the jury on the day of trial, the Court would not receive from the 

jury affidavits in contradiction ; and granted a new* trial against the Defendanf> 

though he denied all knowledge of the hand bills. 

Lens 
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Lefis Serjt., who shewed cause against the rule, offered 
affidavits from all the jurymen, that no such placard had 
been shewn to them, and though he admitted, that, in 
general, affidavits on the subject of the cause could not 
be received from a juryman ; yet he urged, that, as in 
the present case no answer could be given to the Plain* 
tiff's statement except by such affidavits, they ought to 
be received. 

But the Court refused to admit the affidavits, thinking 
it might be of pernicious consequence to receive such 
affidavits in any case^ or to assume that a jury had 
been unduly influenced ; and though the Defendant de- 
nied all knowledge of the hand-bills, they made the 
rule 

Absolute. 
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Clarke and Another v. Yeates. 



May i$4 



'THE Defendant being arrested for 54/., on the 1st of Oc- The Defend- 
^o^last paid into the hands of the sheriff's officer 64?., ^g^g'j p]Jjf 
under the statute 43 G. 3. c. 46. s. 2. {a) The sheriff's under 43 G. 3. 
officer signed and gave a stamped receipt as follows. tf.46.>thedebt, 

Clarke and Dimsdule v.- Yeates. ^^*J'» (^^^^ 

xo/. was more 

Received October 1st, 1821, of Mr. James Yeates^ 64/. than mfBdent 
for debt and costs in the above suit. *o cover the 

The f^«») «"^ 

informed the 
Plaintiflr'8 attorney that he should rectahn only the surplus which might remain after 
payment of debt and costs ; the PlaintifTs attorney, on the sheriff's omitting, after re- 
questy to remit the money> proceeded in the action* and incurred further costs : Held, 
that the Defendant was not liable to pay the costs so incurred after the arrest. 



(a) By which it is enacted, within those ^arts of the United 
«< That all persons who shall be Kingdom of Great Mritain and 
arrested upon mesne process, - Ireland called England and Ire» 

Vol. III. T l^d, 



Clarke 
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18^2. Tie Defendant's Utorhey tben iufonn^ tbe ^ain- 

tifia' attorney, that the money was in the hands dt the 
sheriff, and that the l)efendant did Hot tneiih to ifldk^ 
TxATBs. any claim, except for the surplus which tiaight feiftalh 
after payment of debt and costs, llle Defendant's 
attorney said the costs would be about 4 or £f., iiild they 
did not aihbunt to more up to the time of the arrest 

The Plaintifis' attorney immediately wrotd to the 
tinder-sberiir, requiring hiili to remit the debt and Costs 
to the ambunt of 6()/. 6s. jd. The Under-sheriff omitting 
to do this, and the motiejr not beibg paid into court at 
or before the ristum of the writ, the Plaitotifis' attortiejr, 
on the first day of Michaelmas term, filed a declaralibn 
de bene esse^ and gave notice thereof. In the same term 
his mbV^ the Court to compel the sheriff to pay in the 
money, which was done in Hilaty term last, when the 
money was taken out of Court in the usual course. The 
Plaintiffs' attorney having then taxed his costs, which 
amounted by the allocatur to SO/L IO5. G^f., demanded of 
the Defendant 24/. S5;^ in addition to the sum of 64A 
already paid. 

Pell Serjt. now moved^ that all further proceedings 
in this cause should be stayed, the debt and costs in the 
action haying been paid on the l9X,f^0€i€berj 1821. 



landy shall be allowed^ in lieu of or be incurred in such action up 
giving bail to the sheriff^ to de- to and at the time of the rvturh 
posit in the hands of the sherifJ^ of the writ ; and also such fur- 
by delivering to him or to his ther sum of money, . if any, as 
under-iheriff, or other officers to shall have been paid foir the king^s 
be by him appointed for that fine upon any original writ, and 
purpose, the <um indorsed upon shidl thereupon be discharged 
the writ) by virtue of the affida- from such arrest as to the action 
vit for holding to ball in that in which he, she, or they shall so 
aftioti, tbgfithef whh tot in deposit the  r « turn indowed 
JiddidblEk to ItKh ¥iag^ t6 an- on th» writ;'' 
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t^ndini^, that when the shet'lff omitled tb remit the 
liiotiey, th6 Plaintiffi were obliged, With & View to thKr ""^! 
own safety, to take the course which had been (iursued, T^^r 
and tirged that thef statute never pt*opodcd to make a , 
Plaintiff suflfer for the sheriff's default. 

But the Court thought that, iindeir the statute, the 
Befendanc could not be permitted to buffer, after haVirt^ 
paid sufficient to cover debt and coMs up to the time ^f 
Ills arrest ; and they made the 

tlule absolute, {i^ 

(«) Siefi Tld4'f Prmfiictt p< %^i. $$ uq^ 6ik edit. 



Gi9l^£iry ll^eciitpr of Hpi^land v^ Iiord ^ <7« 

Palmerston. 



j^SSUMPSIT brought by the Plaintiff as eseeator of An action does 
Ciristopher Heliand, deceastd, against the Defend^ ''*'' 'ur*^!'"'^ 

^ 7 ' o ji public officer 

imt$ the first count of the declaration stated, that the by individuals 
said Chritttmher Holland liad been one of ^e esta^ for turns 

winch* as a 

bli^ed clerks in th« wkr office^ and, before the time of p^i^^c officer, 
the promise mentioned in the first count of the declar** he is authoris- 
ation, had been permitted to retire from such office, and ^ ^^ ^^^ . 
as sucli retired clerk, bad been allowed, and was duly he may have 
entitled to receive from the public monies of the >*ceived the 
Hnited kingdom, (he sum of 200/. in each and every ^^i^i^ ^^ ^^^^^ 
y^Atj OS a compensation or retired allowance for hb purpose : 
services, as auch clerk as aforesaid ; that the De* ^^^ * y^ ^^' 
fiendant, at tlie time of making audi promise, y/a^ the sumpjtt does 
secretary at wmr, and, as isucb, was at the bead of the said "^ ^^ against 

#« . 1 1 n /.the secretary 

war oflkei thai the aevierai sums of money necessary mr at war by a 

retired clerk of 
th|^ war office for his retired allowance, although the secretary at war had received 
ttl money applicable to such allowance. 

T 2 the 
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1822. the pajrment of allowances or compensations granted as 
*^ ' ' - ' retired allowances, to any person having held any em- 
^, plojrment in the war o£5ce^ were, in every year, amongst 

^^ other sums of money, placed by act of parliament, at 
' the disposal of the secretary at war for the time being, 
to enable him to defray the charges of such compen- 
sations or retired allowances ; and it was his duty to 
pay them over, or permit them to be received by the 
persons respectively entitled to receive the same ; that 
the sum of 200/. (the retired allowance which ChriS' 
iopher Holland was annually entitled to receive,) had 
been in the respective years, 1816, 181 7i and 1818, 
(amongst other things) duly voted and granted by act 
of parliament, for the due payment of the allowance 
to the said Christopher^ as such retired clerk, and had 
been, and was in the same years respectively placed by 
act of parliament, at the disposal of the Defendant 
as the secretary at war, for and during . those years 
respectively ; whereupon, it became the duty of the 
Defendant as such secretary at war, in each of the 
said years, to have paid over, and to have suffered 
the said Christopher Holland^ to receive the said 200/. 
in each of those years. The declaration further stated, 
that the sum of 600/. being due and unpaid, for the 
amount of the said retired allowance ^ for the three 
several years aforesaid, the Defendant, in consider- 
ation thereof, undertook and promised the said Chris* 
iopher Holland in his lifetime, to pay over to him, 
or to permit him to receive the said sum on request, 
and then averred a breach of the promise; viz. that the 
Defendant would not pay over to Christopher Holland 
in his lifetime, nor to the Plaintiff as executor since his 
death,^ neither would he suffer the ' said Christopher 
Holland in his lifetime, nor the Plaintiff, as executor 
since his death, to receive the said sum, but that the 
same was still whoUy unpaid. There were counts in 

the 
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the declaration for money had and received to the use 1822. 
of the testator, and on an account stated. The Defend- 
ant pleaded the general issue, and upon the trial of the 
cause before Dallas C. J., at the sittings for Middlesex 
after Hilary terra, 1 820, a verdict was found for the 
Plaintiff with 350/. 10^. damages, subject to the opinion 
of the Court on the following case. 

Christopher Holland^ the testator, who had been 
for many years one of the established clerks in the 
war office, on the 9th March^ 1815, obtained leave 
to retire from his situation, and, upon the recom- 
mendation of the secretary at war, and by the authoij^ 
of the lords commissioners of his majesty's treasury, was 
placed upon the list of retired established clerks of the 
war office, with an allowance of 200/. a year, com- 
mencing from the 8d of the same month of March in- 
clusive, the allowance being granted to him with the 
due observance of the statute 50 G. 3. c. 117. Holland 
continued upon such list of retired established clerks from 
the said SAoiMarch^ until the 25th of ^2^5/, 1818, 
when he died, having first made his will, and thereof ap- 
pointed the Plaintiff, his executor, who, after his death, 
duly proved the will. The Defendant, during the whole 
of the said period, and at the time of the commencement 
of this action, was his majesty's secretary at war. The 
mode in which the compensations or retired allowances 
granted to the retired clerks, are provided for, is 
as follows: estimates are drawn jap every year, en- 
titled "Estimates of army services," containing separate 
estimates of all the allowances, compensations and 
emoluments in the nature of any superannuation or 
retired allowances, to any persons in respect of their 
having held any public offices or employments of a civil 
nature, and prepared agreeably to the act 50 G. 3. 
Q.\n. The estimates are laid before the Commons 

T 3 Hou99 
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)8?2. House of Parliament, and» after having been voted b]^ 
'^ ' parliament, the payment of the several sijmjj so voted, 
'^, are provided for by an act of parliament passed for that 
li^r^l^ purpose. One of the heads of such estimates so laid 
. -Af'^JFPf'P^ before, and voted by parliament during the several y^ars 
of 1815, 1816, 1817 and 1818, was entitled as fpUowi; 
viz. *^ Great Britain^ for an allowance tQ the secretarjr 
at war, to epable him to defray the charu;e pf fom- 
pensations or retired allowances to the following persgni 
formerly employee! in his office ;" one of the itepis cp^- 
taiped under that head is entitled as follows : ^^ Tp 
pi^e retired established clerk, 200/.," and the perfou tp 
whom that description applied, was the $aid CItristqphcr 
Holland* In this manner, the sum of 20Qh bad beim 
regularly included in the sum voted in each of l^e %t^ 
years, and the appropriation thereof provided fpr by P^ 
act of parliament, as the compensation or retir^ allow- 
ftnce oi one retired established clerk, diiripg ei^cii pf 
those years respectively. The mode in whii^b tb^ 
money so voted^ is place4 9t the dispoiud of th^ jK^rer 
tary at w(^r, is as follo|¥s* The entire amopnt pf tbf 
esi^imates of army s(?rvices for the current year Is, ip the 
first instance^ imprestcd from Uie exchequer into ^ 
hands of the paymaster-general: there is a warraQt 
issued by the lords of the treasury to the paymasterr 
general^ in the following form ; that is to say^ *< By his 
Royal Highness, the Prince Regent of the united Mngr 
dom of Great JBritain and Ireland. G. P. if., Whereas 
the parliament of the united kingdom of Great Britain 
and Ireland hath made provision for yarious services 
connected with the expenditure of his majesty's land 
forces for the year IS , our will and pleasure there- 
fore is, that the accompanying establishments of the 
tmd seryiceb do jaccordiogly commence and take place 
{ram the 25th day of Xiecember 18 ^ and oontiiiiip in 

force 
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force until the 24th day of December 18 , both days 
inclusive, and that the amount of each of the said esta- 
blisbments be issued and applied by the paymajster- 
gener^l of his niajesty's forces, at such periods, and in 
such proportipnsi as shall from time to time be directed . > . r 

|by his fnajesty's sec)rct§ry at war, pr in case of his 
pij^esty's forpes serving abroad," l^y thp officer com- 
manding such forces^ pr by one of the comptrollers of 
i^rmy accounts, in pursuance of the fegulations in this 
behalf established by us his majesty^s hig|i treasurer, or 
fhe cornmissionprs of his n^^esty's treasury for the time 
being, or by any act pf Uie legislature ; |3u|t that no new 
charge be added thereto^ nor any greater sum be issued 
on account pf the said establishments thap is herein 
authorised in each particular case, without bdnff first 
Qommunicated to us liis majesty's high treasurer, or the 
commissioners of his majesty^s tre^ury for the time." 
(The warrant here enumerated the various sums autfao- 
rii^ed to l^e paid, including an item for the superan- 
nuation and retired allowances, and also various de- 
ductions not affecting the present case :) ^^ and for so 
d9iiig, this shall be as well to the paymaster-general of 
the Ian(} fprces^ lis to the commissioners for auditing 
public accounts, the commissary-general of musters, and 
all ptber persons whom it doth or may concern, a sufficient 
warrant, authority and direction. Given at our court . 
at Carlton house, this day of 18 in the 

year of his majcsty^s reign. By command of iiis Royal 
{lighncss the Frince Regent, in the name and on tlie 
behalf of his majesty.'* 

Signed by three of the Lords of die treasnry. 

This warrant is under the royal sign-manual, and 
countersigned by the lords of the treasury. The secre- 
tary at war grants, from time to time^ warrants upon ibe 
paymaster-general, for the payment of tbe sums placed 
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1822* by act of parliament at his disposal, which warrants 
firom the secretary at war, are in the following form : viz, 
^* Allowances, compensations and emoluments, in the 
nature of superannuation or retired allowances, &c to 
persons belonging to the several public departments in 
Great Britain. Warrant N. No. To the Right 
Honourable the Paymaster-General of his Majesty's 
land forces for the time being. You are hereby autho- 
rised and directed, out of such monies as are in, or shall 
come to your hands applicable to army services^ to issue 
to Robert Ijukin^ Esq. or his assign, the sum of U 
being towards defraying the retired allowances of persons 
formerly employed in the corresponding department of 
the war office, for the quarter ending on the 24th 

the same to be issued without deduction, 
and without other accompt than such as is liable to be 
rendered under the authority and direction of the 
secretary at wan 

Signed Palmerstoru 

Given at the war office this day of IS." 

<< Received the day of 18 of the 

Right Honourable the Paymaster-General^ the above 
sum. 

Signed Robert Lukin!' 

The paymaster-general, after the receipt of these 
warrants, draws upon the bank of England for the 
amount, and such amount is thereupon, by the said Mr. 
Lukin^ first clerk to the secretary at war, paid into the 
bank of Messrs. Biddtdph and Coxy the bankers of 
Mr. Lukinj and is entered by them in account with 
the first clerk of the war office : the money, when so 
paid, is at the discretion of the secretary at war, no 
minute of the treasury being necessary to take it out 
,. The said first clerk acts a9 his cashier in the distribution 
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of it, and the first clerk or his deputy, signs cheques on 
Messrs. Biddidph and CoXf for the quarterly payments 
of the said compensations and retired allowances in 
&vour of the several parties entitled to them, according ^^"^ 
to the aforesaid estimates, or as he may be directed by 
the secretary at war. In this manner, the entire sums 
voted for the war department, for the years 1815, 1816, 
1817 and 1818, have been received by the said Mr. LukiUf 
and by him placed in the hands of Messrs. Biddidph 
and Cor upon the account, and for the purposes before 
mentioned, and the sums retained out of the allowance 
to Mr. Holland^ upon the settlement of the said ac- 
counts have been since paid by the said first clerk, to the 
account of the paymaster-general at the bank df England. 
The allowance of 200/. per annum was regularly paid 
to Holland^ or to his order, from the 3d March 1815, 
to the 24th March 1816, previously to which time, 
Holland became embarrassed in his circumstances, and 
in consequence of certain pecuniary transactions of 
Holland^ the defendant directed tbat*50/. a year only of 
the retired allowance should be paid to him from the 
25th March 1816, and that the remainder should accrue 
as a fund for liquidating the claims of certain' half-pay 
officers, widows and persons on the compassionate list^ 
for whom Holland had acted as agent Holland remon- 
strated against this suspension of the retired allowance, 
and requested the Defendant to allow it to be paid 
to him, and a correspondence took place upon the 
subject, which was terminated by a letter, from the 
Defendant to Holland^ dated on the 3d February 1817, 
in which the Defendant stated, << that it was quite 
impossible for him to authorize any issue to Holland, 
on account of his retired allowance." A commission 
of bankruptcy was issued against Holland, in Aprils 
1816, under which he was duly declared a bank- 
rupt, and obtained bis certificate^ under the same^ in > 

the 
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1IB22. the monlb of July in the same year. At the time pf 
the death of Holland^ the sum which ii^'as retained o^f 
of his allowance for the purpose of liquidating the aforj^ 
said claims, after deducting therefrom all the payment^ 
which had been made \o him or to his order, apiouoted 
to 350/* IO5., for the recovery of which sum the actiofi 
was brought. 

The gpestion for the opinion of the Court was, 
wbethe|r the P|aintifi| as exjecutpr of ttollqnd^ ^as 
entitled to recover the said sum. If t}ie Court $|iQuId 
be of that opinion, the verdict was to be entered fpr the 
Plaiptiff for that amount; if not, a verdict was \^ be 
entered for the Pefetidant, with libertv for either party 
to turn the case into a special verdict If die ^purt snould 
so think right. 

The case was argued in Hilary term last. 

Taddy Serjt., for the plaintifE The questions are 
two ; ) St, whether the Plaintiff's testator bad a vested m- 
terest in the sum in dispute ; 2d, whether, supposing 
be bad sucb an interest, tliis action lies against Ihe De- 
fendant. 

In the estimates, Holland^ although not nanaeJi is de- 
VCfibed as certainly as if he had been named. *' To one 
retired established clerk, 2002. ;'' and the case finds that 
this applies to Holland. The acts of parliament follow the 
same description ; therefore, upon the face of the act (a) 
of parliament, and of the estimates, there was this sum 
impKcable to the particular individual. When the esti- 
mates are prepared, a demand is made by the secretaiy 
at war, of certain sums for certain purposes ; the par- 
liament having sanctioned this demand the sums become 
▼e^ed in the individuals to wliom they are voted, and if 
so, the Defendant had no right to stop this allowance. 

^eCOTdljr, 




•Secondly^ this nctipp ?"ay be mfiintajnet] aji^inst thp 
Defendant; the money hns beep ^ppropriatccl by parli^r 
m^tf and has been drawn for by the Pcfep^tii^t, upflep 
the terms in which it was appropriated ; it h<i$ been paid If^ 
to pirn tor a specific purpose, apq l)§ ]§ a iRer^ trustee ./-•'. - t; 
hpldjng a given spm of fiioney for ^ given Indiviciygl ^ 
so that this ^Plaintiff has (he ^n\e ritrht as ogain^ 
any other individnali who may hold nioney for hin). 
But it will be faid^ that the Pe^ndant i§ secret|ry at 
w^fp and as such o^cgf, po QQtipn gap h§ ipaintj»i|ip4 
aj^wnst hinri, Thi? grpyn^, fjQWieyer, nppn ^bi<?l? It ip 
contended tb^t public ^c^r^ /jr^ npt J.iablp |p f jptip^^ 

4t the §u|t pf pv'm^s ,indiyi(][|j^)s, i^ of modfrp intf07 

d9|Cti.9Jj, gnd tbijs ca^e doef pot fall ^vijtbip tb4t pfip^jplf^ 
In i^;/^ V. Cp^^p;? («) J-Qrd ^/(?ft |bpujjbt gfJl^b fi{| aj? tipff 
mgintaipi^ble^ ^*»o»Jgh ^be ptber ^hr^ tl^Hg^ ^'^F^^ 
I^ Whitfield y, i^rrf Z^ D^f^n^ir (/')» tbe ppurt h,eijJ| 
tifi^tt ^n ggtion did ijpj; Jig a§r;^|nst tbj? pf^Jm^tef-jjeperijl 
fpf thp acts of the inferior o^cef ; but. even thejr^ 
Lord Mansfield held, that the postmj^ster-gei^ljSfal would 
be liable for any act of his own. The present, however, 
is npt the <:ase of an act dppe bv ^ inferior pffiper; ^ is 
the act of the secretary at war liimjsel^ f^nd not an a^t 
done in the general dujty of his djepartjiient, or connected 
with the ^dmlnist|*ation of army affiil^f . 

P'fiv^han Segt.; Ipr the Pefen^ant Th^monejjr sojigfat 
to be recovefed in this action did not constitute ^ T^j^u 
interest, but the secretary af >v^r, as a publfc officer^ had 
a right tp control the payment of it. It would be (^ 
alarming consequence if (.his action should be deeiped 
maintainable, for every man described in the act, eveii 
the private soldiers of the Ipc^li militia^ m^ht iben sne 

(tf ) X Ld* Am 646. {i) C&oop* 754. 
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1822. tbe secretary at war; such actions have always beea 
discountenanced, on the ground of public policy. MaC' 
beath v. Haldimand. {a) The fallacy of the Plaintiff's 
argument consists in his considering the grant as 
a grant to the individual ; but it is not a grant to the 
individual but to the crown. The terms of the vote of 
the Commons are, ^^ It is the opinion of this committee 
that a vim not exceeding /• be granted to his 

majesty for defraying, Sec" The sum is afterwards taken, 
it is true, with reference to persons who are supposed to 
be those who will be entitled to it ; but it is only a mode 
of enabling his majesty to pay these allowances so long 
as he thinks fit. If the person described in the act has 
acquired a legal vested interest in the sum, should he 
die a day after the beginning of the year, his executors 
would be entitled to the whole 200/.; but the party 
here is dependent on the bounty of the crown, and his 
remedy is by petition to the crown or to parliament. 
The case expressly finds that the money is at the di*< 
rection of tlie secretary at war. 

Taddi/j in reply. Tliis is the case of an individual, to 
whom a grant is made of a given sum : where there is a 
general grant, such as the grants for postage, stationery, 
&c, ,the case is different, and no action can be main- 
tained. If persons mentioned by name in these acts 
must petition the crown for redress of grievances, and the 
officer through whom they were to be paid should not be 
responsible, the olarm would be much more extensive, and 
the evil much greater than that occasioned to the officer 
by hisowii responsibility. If the party should die before 
the expiration of the year, as there would then be no 
claimant, the grant would be at an end. But it never 
can be cQntendcd, that a secretary at war is to have the 

discretion 
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discretion of withholding pensions from those persons 1822. 
who are actually named in the act of parliament. ^^ - "- * 

Dallas C. X, after stating the substance of the case, ^>^ 
now gave judgment as follows : On these facts the qiies- . ^* 

tion arises, whether, upon all or any of the counts in 
the declaration, the present action can be maintained : 
and we think that it cannot be maintained. It is not 
pretended that tlie Defendant is to be charged in respect 
of any express undertaking or agreement between him 
and the testator, or in respect of any other character 
than his public and o£Bcial character of secretary at 
war. 

It IS in that character, and in that only, that his duty 
is alleged to arise; being, therefore, a duty as between 
him and the crown only, and not resulting from any 
relation to or employment by the Plainti£f^ or under 
any undertaking in any way to be personally responsible 
to him. The money received is granted by the croivn, 
subject only to the disposition or control of the De- 
fendant, as the agent or officer of the crown, and 
responsible to the crown for the due execution of the 
trust or duty so committed. There is, therefore, no 
duty from which the law can imply a promise to pay to - 
the testator during his life, or to his executor after hvi 
death, nor can money be said to have been had and 
received to the use of the testator, which money be- 
longed to the crown, being received as the money of the 
crown, and the party receiving it being responsible only 
to the crown in his public character. On this view of 
the case, it appears to us, that this action cannot be 
maintained. 

But it must fail also on another and a wider ground. 
This is an action brought against the Defendant, as pay- 
master-general, for an alleged breach of an implied 
undertaking, said to attach upon him in that character* 

With 
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1^22. With rererence to this groutid, it will be sufficient to 

advert to a class of cases, too welt known and established 

to require to be more particularly mentionedi and which. 

Lord in substance and result, Imve established, that an action 

rALMXRSiQK. ^j|j ^^^ |j^ against a public agent for any thihg done b^ 

him in his public character or eniploymentf though al- 
leged to be, in the particular instance, a breach of such 
employment, and constituting a particular and pergonal 
liability; such persons, said Lord Mansfield, in oncdf 
the cases cited at the bar (a), are not understood person- 
idly to contract; and in the same case it was observed, 
by IVir. Justice Ashhurst, ^^ In great questions of policy, 
we cannot argue from the nature of private agreements.*' 
*— *• Great inconveniences would result from con- 
itdering a governor or commander as personally re- 
sponsible/* ^ ^' No mlan would accept of any office of 

trust under government upon such conditions ; and, in- 
d^, it has frequently been determined, that no indi- 
vidual is answerable for any engagements which he 
inters into on their behalf. There is no doubt but the 
erown will do ample justice to the plaintiff's demands, 
If they be well founded.*' Mr. Justice Buller, in the 
tome case, adds, '^^ Where a man acts as agent for the 
public, and treats in that capacity, there is no pretence 
to say that he is personally liable :** and, in a subse- 
quent case (&), it is held, that a servant of the crown, 
contracting on the part of government, is not personally 
Unswerable. I am aware, that these cases are not, in 
their circumstances, precisely similar to the present; and, 
perhaps, in respect of some of the circumstances belong- 
ing to the present case, 1 may personally have doubted 
longer than, I am now satisfied, I ought to have done: 
but in their doctrine they go to this, that, on principles 

(iai) Mathtath v., Raldimandf (h) Vnwn v. Ptclskfy, 1 ^. IL 
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« 

of public policy, an action will not lie against persons 1822* 
acting in a public character and situation, which, from q.^,^ 
their very nature, would expose them to an infinite ^ 

multiplicity of actions, that is, to actions at the instance ^^ 
of any person who might suppose himself aggrieved : 
ahd though it is to be presumed that actions improperly 
brought would fail, and it may be said that actions 
property brought should succeed ; yet, the vefy liability 
to an unlimited multiplicity of suits, would, in alt pro- 
bability, prevent any proper or prudent person from 
accepting a public situation at the hazard of such perd 
to himself. 

It is scarcely necessary to add, even to guarct against 
any pdissible misconception, that tlie noble Lord who 
is the Deiehdailt on this record appears, in point of fact, 
to have acted upon the purest motives of public and 
ptiyate justice to all parties concerned. 

Upon the grounds whicti 1 have stated we are of 
opinion, that this action cannot he maintained, and that 
the judgment, therefore, must be for the Defendant 

Judgment for the Defendant accordingly. 
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1822. 



Ma:f ip KiNE V. Beaumont. 

The copy of A CTION by the indorsee of a bill of exdumgie 

MongtDti ajzainst the indorser. At the trial, before Dallas 

letter giving ^ ' 

notice of the C. J., London sittings after last term, the Plaintiff 
^thoDourof a offered to prove the notice of dishonor of the bill, 
nble in evi- (which notice had been given in a letter,) by a copy of 
dence, without the letter, taken at the time it was written; but did 
duoTthe oci.* ^^* prove any notice to the Defendant to produce 
gtnal letter. that letter • 

It was objected, that a copy of the letter ought not 
to be allowed in evidence, till it was proved that the 
Defendant, had received notice to produce the original 

 

letter. A verdict was found for the Plaintiff, with 
leave for the Defendant to move to set it aside and 
enter a nonsuit, if this objection should be thought well 
founded. 

Bosanquet Serjt, on a former day, 6btained a rule 
nisi accordingly, relying principally on Shaw v. Mark' ' 
ham (a), and Langdon v. Htdk (b)\ and citing Grave 'v* 
Ware (c), to shew, that Lord EUenborougK^ later opi- 
nion coincided with that expressed by himself and Lord 
Kenyan in the former cases. 

Lens Serjt, who, on a subsequent day, shewed pause 
against the motion, argued that, whatever might have 
been the rule formerly, the notice of the dishonor of 
a bill, was, as to evidence, now placed on the same 
footing as notices to quit, &c. For this he cited Achland 
V. Pearce (d), and Roberts v. Bradshaw (^), in which cases 

(a) Peahf N. P. C. l6<;« (d) % Camp. 6oX. 

(h) 5 Esp. 156. (e) X StarAie, N. P. C. a8. 

(c) % StarkU^ N. P.C* 1 74* 

Lord 
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Lord EUenborough seemed to have changed his former* 1822. 
opinions on the subject. ^Park J. Roberts v. Bradshcm '^ 

was not merely a nisi prius decision. There was subse- -y. 

quently an application for a new trial, which the Court Beaumont. 
refused. BtirroughJ. There was also a motion for a new 
trial in AcJcland v. Pearce^ but without success.] Lens 
further urged, that the objections made to the admis- 

« 

sibility of the copy in this case would apply equally 
against the practice in cases of notice to quit and notices 
of actions against magistrates ; and further, that, in 
all cases of notice, copies made at the time were a 
species of duplicate original, which had always been 
held admissible. Jory v. Orchard (a), Anderson v. 
May. {b) 

Bosanqueif in support of his rule. Neither a notice 
to quit nor a notice of action to a magistrate can be 
proved by a copy, where no notice has been given to 
produce the original notice, except in caseis where the 
notice served was one of two duplicate originals, drawn 
out and signed at the same time and by the same hand. 
This was the ground of the decisions in Jory v. Or" 
ckardy Anderson v. May^ Gotlieb w. Danvers{c\ Surtees 
V. Hubbard {d\ Philipson v. Chase {e) ; and forms the 
distinction to which the decisions by Lord EUenborough 
seem always to have reference. In Surtees v. Hubbard he 
refers to the case of a notice to quit, and of such notices 
duplicate originals are usually made ; but no case has 
decided that a copy of a notice to quit, where duplicate 
originals have not been drawn out, can be given in evi* 
dence, without proving notice to produce the notice 
served. Ackland v. Pearce and Roberts v. Bradshaiv 
have not gone further than the preceding cases. In 
Ackland v. Pearce it does not appear that the notice 

(a) aB. £tfP.39. (d) 4 Esp. 203. 

(b) flB.(5fP. 937. (e) %Camfb» iiQ* 
\c) iEsf.4SS* 

Vol. III. U served 
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S2f. genred was not one of two dupUciite originaUf nor thai the 
^'*^ secondary evidence! which Le Blanc X said might be ad- 
9. mitted, was not the other ; but as the analogy oi a notice 

Bbaumont* to quit was referred to, it may be presumed the notioe in 
question was one of two duplicates. In Scberts v. Bradr 
siaxD the clerk received from his master two papers ex- 
actly alike, which the derk compared with each other, 
and produced one of them, purporting to be notice of 
dishonour of the bill then in question; and the language 
of Lord EUenboroughf taken with reference to that feet, 
consists with his former opinion* The copy produced 
in the present case is not a duplicate original drawn 
out or signed by the same hand, but a mere copy, and 
it would be contrary to all principle to admit it, with- 
out first calling for the original. 

Dallas C. J. It appeared to me at the trial, that 
the objection there taken, and now supported, was well 
founded. So I thought originally ; so Lord EBefh 
borough thought at one time ; so Lord Kenyan thought 
But, at the suggestion of counsel, and on a reference 
made to some of the later case^ a verdict was taken for 
the Plaintiff^ and I saved the point for the opinion of 
this Court. 

In the case of Roberts v. Bradshaw, Lord EUenborougk 
expressly says, that a letter acquainting a par^ with the 
dishonour of a bill, is in the nature of a notice^ and that 
it is unnecessary to prove notice to produce such a letter. 
I own I do not see any great inconvenience which can 
arise, in practice, from giving notice to produce such a 
letter ; but still the question comes to this, whether, in 
substance and reason, the law is not by %he late deter- 
minations settled, that where a copy of a letter, contain* 
ing notice of dishonour of a bill of exchange is t^idered 
in evidence, such copy is admissible, without proving a 
notice to the party in whose possession the leUeat itself 
may b^ fo produce it« 

lam 
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I am not now going to enter into nice distinctions 1892, 
between a copy and a duplicate original; though I ^"^^T^ 
cannot see any great difference between a duplicate ^ 

original and a copy made at the time; but, feeling the Bbaxjmont, 
necessity that there should be an uniformity itt the 
practice of the courts, we will enquire what the prtetice 
of the Court of King's Bench is on like ooeasions. 

On this ground only we delay giving our judgment. 

Park J. In a suit agaiqst the acceptor of a biU^ I 
do not see any inconrenience which can arise from ad-* 
mitting in evidence, the copy of the letter containing the 
notice of dishonouri without proof of notice to produce' 
the original. 

BuRRouGH J. I can see no substantial distinction be* 
tween a duplicate Original and a copy made at the time* 

Richardson J. At present, I own I do not see any 
sound distinction between a duplicate original and a 
copy authenticated on oath. 

Ad^n%atur. 

And now, 

Dallas C. J. said, In this case we see no reason 

to change the opinion we in part expressed when the 
question was last before the Court ; but, as a matter of 
general practice, we wished to collect the opinion of 
other Judges, and the result is, that the oopy of an 
original letter, giving notice of the dishonour of a biU, 
is admissible, without notice to produce the original 
letter, and, consequently, that, in this case, the verdict 
must stand, and the rule to enter a nonsuit be 

Discharged, (a) 

(a) See PlnlUpps*s Evidence^ vol. i. 448. 5th edit. 

US 
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1822. 

^^f »7- ^ Lopes v. De Tastet. 

In an action npHjg ^^ ^^ action on the case, brought against 
on the caac \, ^. ■••!• 

against an the Defendant for misfeasance, in his capacity of an 

agent ftjT mis- agent In addition to the counts containing the state- 
ii>ri«r«»UtT, in ment of this misfeasance^ there were two counts in trover, 
addition to the with allegations of special damage. At the trial, before 
^^J^^* Dallas C. J., London sittings after Trinity term, I Si 9, 
contained the Plaintiff attempted to substantiate but iailed alto-' 
twoco untsin gether on the counts for the misfeasance, and in the 
an allegation P^oof of the allied special damage, but obtained a 
of tpedal da^ verdict on the bare count in trover. 
I^^dff failed '^^ prothonotary, in taxing costs, allowed, among 
in fubstantiat- other items, sixteen guineas for the loss of time of sixteen 

mg the counts brokers, who attended as witnesses, but, acting on the 

foe nusfeas* 

ance, or the principle laid down in Penson v. Lee {a) (that where a 

allegations of party declares in several counts, and recovers only on a 
m^^ but re- P^^ ^^ ^^ declaration, he shall be allowed costs only for 
covered on the the part on which he recovers) he confined the costs to 

hare count m ^jj^ p^,.^ ^f ^^ count in trover on which the Plaintiff had 
trover: Heldf 

that he was recovered, refusing to allow them on the counts for mis- 
entitled only feasance, the allegations of special damage, or for any 
andocG^^oned ^^P^^^^^ occasioned in the endeavour to substantiate 
by that count, those counts or allegations. A sum of 500/., charged for 

divested of the ^j^g ^f ^^ witnesses on the count in trover, he refused 

special da- / 

mage-allega- to allow, because it had not been actually paid to the 

tion ; but that witness ; and also the sum of 896/. 1 6s. charged by the 
to a sum paid J^'^^i^^iff ^r the postage of foreign letters, sixteen guineas 
for the postage of which sum were sworn to have been paid for the post- 
offoreign let- ^^ ^f foreign letters solely applicable to this cause. 

be solely ap- 
plicable to the cause. 

No costs are allowed for the loss of a broker's time. 

Ko costs are allowed for a witness who has not been paid. before the daim U 
made. 

(a) %B. Gf P.330.' 

Both 
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Both parties obtained rules nisi for the prothonotary 1822. 
to review his taxation. The Plaintiff, on the grround, ^V" ^' 

liOPES 

among other objections, that the allowance ought to ^. 

have been made on the whole declaration, when it DbTastbt. 

appeared that the whole was, bond^^fide^ framed with a 

view to trial, and witnesses attended in support of every 

part ; that, at all events, costs ought to have been allowed 

for the expenses incurred in support of the allegation 

of special damage; that the rule in Penson v. Leey which 

applied to different counts, had never been extended to 

different parts of the same count ; that before a party 

paid a witness 500/., he was entitled to know what the 

prothonotary would allow ; and that the sum paid for 

postage of the foreign letters applicable to the cause 

ought to have been allowed. 

One of the Defendant's objections, was, to the. allow- 
ance for the time of the brokers who attended as wit- 
nesses, it being contended that such an allowance could 
only be made to medical men or solicitors, Severn y. 
Olive (a), WiUis v. Peckham (6), Moor v. Adam, {c) 

Cur. adv. vidt. 

And now the Court confirmed the rule in Penson y. 
Lee^ and the prothonotary's taxation, as to the refusal 
to allow costs on any part of the proceedings but the 
bare count in trover, and the evidence thereon, and as 
to the refusal to allow for the witness who had not 
been paid. But they disallowed the sum taxed for the 
loss of time of the brokers, deciding that no allowance 
ought to be made for their loss of time ; and, without 
laying down any general rule, directed that, in this case, 
the sum sworn to have been paid for the postage of foreign 
letters solely applicable to the cause, should be allowed. 

Lens and Htdlock Seijts. for the Plaintiff; Faiighan 
and Bosanquet Serjts. for the Defendant. 

{a) AntCf ill. 7». (b) JnU, u stS* (^) 5 ^•^S. I|6. 

U3 



IM CASES m EASTEa TERM 

1892. 



Ma:f It- Padfield v. Brine. 

Under an ex- JiADFIELD bad reoorered heavy damages in an 

acainst iL the action against Brine. Brine had recovered da- 

Court wOl not mages against Hippldet/^ and the sheriff had hi his 
T^^T hands the sum of 533/. 8*. 5rf., being the proceeds ob- 

over money in tained bjr the sheriff under the act oi Jteri feu^ias^ issued 
hif hands, ^^t of this court in the cause of Brine r. Hijmsley. 
CTfnitiftn by ^ J^^ Jhcias baring then betn delivered to the 
B. agaiait C. sheriff in the cause of Padfield v. Brine^ 

Lens Serjt., on a former day, obtained a tide to sbevr 
canse why the sheriff should not be ordered to retafai in 
his hands the sum above mentioned for the use of the 
f 9 Padfield : BXidhedteAArmi9teadv»Ph3pai.{a) 



Pell Seijt.| in shewing causey said, that FSeldkmae v. 
CS^(h}j and Knight v. Criddle{c)i were direct authori- 
ties against such an application, and no answer being 
given to this, the rule was discharged, but without 
costs. 

Rule discharged* 

(a) Dou^* %zi> (b) 4 ^4v^, 510, (^) 9 Sa^^ 49. 
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Chami^ion and Another t;. TfiiiRY. Majis. 

A CTION on ^ bill of exehange, and for goodB sold Defendant 
and delivef ed. At the trial before Dallas C. J/^ ^«^? '^^^}^f^ 

to Plaintiif for 
It appeared that tbe Defendant^ who had bought good^ goods sold, 

of the Plaintiff, when Called on fot pdymfeht, gav^ the gfve him a 
Plaintiffs' agent a bill of exchange, drawn and accepted chanee^ not 
by two other persons^ but not due, for an amount gr^^tef due, (drawn 
than the price 6f the goods; and that the agent, thereupon, f^^ accepted 
gave the Defendant in money^ the difference beftween persons,) to a 
the amount of the bill and the price of the gcjod^j i tH^ greateramount 
Defendant indorsed the bill in blank. ^^^^^^ t^^^ 

The Plaintiff afterwards, and before the bill becfime and Plaintiff 

due, transmitted it with several others in a letter which gave Defend- 

. X X t ant the differ- 

never reached its destination, and tn6 bills were seen no ence in money. 

more; whereupon, as soon as the time had ekpsed^ by Defendant in- 
which the bill in question would have beconie due^ the '^^ blank; 
Plaintiff brought this action^ It did not appear that Plaintiff hav- 
any enquiry had been made for the bill, of that ther* "?g |^^ ^^ 
had been any advertisement of tbe loss. The jury was paid* 
found a verdict for the Defendant. Held, that he 

could not sue 
the Defendant 
Vaughan Serjt., on a former day obtained a fttle nisi for the price 

for a new trial, or to enter a verdict for the Plaintiff, ^ ^^S^ 

or on the lost 
which he moved for, on the ground that the bill had bill. 

not been reerived absolutely in payment and discharge 
of the Plamtiffs' demand, but only conditionally, pro- 
vided the amount of it should actually come to hand* 

Pell Seijt. now shewed cause. As to the count for 
goods sold, the Defendant, it must be presumed, gave 
value for this bill, the Plaintiff, therefore, who has put 
it out of the Defendant's power to recover that value 

U 4 agdn, 
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1822. again, shall not make him pay twice for the same goods. 
As to the count on the biU, the Plaintiff cannot recover 
miless he produces the bill, or proves that it has been 
lost; this was always the law with respect to actions 
against acceptors, and in Ponoell v. Bxnich (a), there is 
the same decision with respect to indorsers. No evi- 
dence was given in the present case of the abscJute loss 
or destruction of the bill, and for aught that appeared 
at the trial the Plaintiff might be sued to morrow by a 
holder who had given value^ and so, if cast in this action, 
pay for the same instrument three times. 

Vatighan^ in support of his rule^ urged, that proof of 
the non^arrival of the bill within a reasonable time was 
sufficient proof of the loss of it, and he referred to Ijong 
V. Bailie. (&) 

The Court seemed to think that there was no 
sufficient proof of the loss of the bill; but that, at all 
events, the Plaintiff having taken a bill, by losing 
which, he had deprived the Defendant of all means of 
recovering over, he should not turn round and sue the 
Defendant for goods which had already cost him their 
full value. They referred in the course of the argument 
to liaviz V. Dodd{c)9 Dangerfidd v. Wilby{d\ and j&r 
parte Greervtmy {e\ and observed that in Xong v. Bailie 
the bill was specially indorsed. 

Rule dischai^ed. (/) 

(a) 6 Esp* 76. (/) See % Campb. an. et seq* 

\b) 2 Campff. ai4* n^ Mayors, J obfuon% 3 Campb* 314. 

(f) 4 Taunt, 6o». Poole v. Smithy Holtf N. P. C. 

(d) 4 Esp. IS9» 144* Mossop y. Eadon^ 16 Fes* 

{e) 6 Fes.jun* 8xa. Jun. 430* See also Williamson 

V, Clement If 1 Taunt • 5*3. 
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Clement v. Lewis, Gent, (in Error). Mayii. 

TEWIS sued Clement in the King's Bench, for a libel Where an ac- 
in The Observer newspaper, headed « Shameful ^"'^^ 
Conduct of an Attorney/' Pleas, first. General issue^ ings in a court 
and issue thereon ; b/DlA then eight special pleas, justify- ®^ ^*^ Y^ 
ing on the ground, that the alleged libel contained a newspaper, 
&ithful and true account of the several proceedings ^ Shameful 
therein stated, had in the Insolvent Debtors' Court, <^^nd«ct «,J « 

attomeyy 
and issue on those pleas. The jury, at the trial, found pieas to a de- 

a verdict for the Plaintiff on the first issue, and on the <J*»*tio«* »» 

last as far as related to the second and sixth pleas, with- ^^ alleged 

out assessing damages ; and for the Defendant on the libel contained 

last issue as far as it related to the third, fourth, fifth, 1.,^^ *° - 

' ' true account or 

seventh, and eighth pleas. The Court of King's Bench, proceedings in 

on a motion to enter up judi^ment for the Plaintiff rum * ^^^^ ?{ !f^» 

J -J 1 1 1 1 .1, , were held dl« 

obstante veredicto^ decided that the pleas were ill, because The jury 

the words at the head of the libel formed no part of the l»^ng found 
proceedings in the Insolvent Debtors' Court, — gave ant on six out 

of eight pleas 
comprehended in the last of two issues^ and for the Plaintiff on the residue of those pleas, 
and on the first issue without assessing damages ; and the Plaintiff having, pursuant to 
the decision of the Court of K. B.) entered up as to the pleas found for the Defendant, 
judgment non obstante veredietOf.vriih ah award of a writ of inquiry, and final 
judgment for the damages found by the inquisition, &c. : a court of error reversed 
the judgment of the Court of K. B.i as to the award of the writ of inquiry, and the 
final judgment thereon — remitted the record to the Court of K. B. — and directed 
that court to award a venire de novo to try the first issue and the last, ais far as 
related to the pleas, on which the finding was for the Plaintiff; holding, that the 
verdict found for the Plamtiff on the first issue, and on the last, (as far as 
regarded the pleas on which the finding was for the Plaintiff,) was void, because no 
damages had been assessed. 

judgment 
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judgment for the Plaintiff (a), — awarded a writ of en- 
quiry to assess the damages, and judgment was thereon 
entered up for 500/« damages and 405. costs, (the sum 
assessed), and 656/. for costs of encrease. 

The Defendant brought a writ of efi*dr in Cam. 
Scacch.j and assigned for errors, that judgment was 
entered up non obstante veredicto ; and common error. 

Joinder in error. 

PUttt^ for the Plaintiff in error, contended, that the 
heading of the libel imputed no misconduct beyond 
that which was developed in the ensuing statement; 
and that the finding of the jury had in effect thrown th6 
heading out of the account. 

But on this point the Court affirmed the judgment of 
the Court below. 

Piatt then objected that the verdict wai void, beeau^ 
the jury had not assessed damages on the issues found 
for the Plaintiff, that the Co^rt below ought therefore 
to hare awarded a venire de novo Instead of a wiit ot 
inquiry, the rule being, that when the eotrrt ejc affidd 
ought Xjo inquire of any thing upon which no attaint 
Hes, there the omission may be supplied by ft writ of 
inquiry; but in all cases, when any point is omitted 
whereof attaint lies, it shall not be supplied by a writ of 
iDqoiry of dmnages, but by a venire denovOi that altaint 
watAA hare faiin against the original jury in the present 
case, of the benefit of which the Defendant would be 
dcpriTed if he were concluded by the findii^ of an 
inquisition on which no attaint lies ; he cited OmyM* 
Dig. tit. DamageSj £y Cheynet/a case^ 3d Besobiiicn {h\ 

(a) See s B. ^ yi. yo%. et seq. (b) lo Jl^. 1x9. m* 
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JHkg^d(m's case (d), JSichom v« Z'<? 'maitre (If)^ and ^4^ v. 
N(f(xiill. (c) 

Marryatt^ for the Pefendant m error* It may be true^ 
that where the first jury omits something which it ought 
to have found) the Ckmrt cannot ^ officio ascertain by a 
writ of inquiry what has been omitted. In all the cases 
cited, the verdict having passed £3r the Plain^tiffy the 
jury omitted som^hing wbi^h they might and ought to 
have found ; but neither those cases, nor the prinoipW 
just laid down, are appUcabla %o the present (;a^e» where 
the verdiet having passed im the Pefeiidaut on on issue 
going to the whole declaration, the jury had no power 
to find damages for the Plaintiffi and therefore^ htve 
omitted nothing* 

UPer Cvrium^ they may find for a Defendant <m 
sfiecial pleas, and damages for the Plaintiff upder th^ 
g^eral issue. &gff^ v« E(irl (^ Roc^ord (4)f Kiri y» 
JtfowiU and this is fiot unusual*] 

Then, the reason for not awarding a writ of inquiry^ 
namely, that the Defendant may th#r«by be deprived 
of bis attaint, can scarody be urged with effect at thif 
day, when the writ of attaint has been obsolete for near^ 
two centuries. However, if it were otherwise, a writ 
of attaint would not have lain in this case^ for the j^rj 
ooald only have erred in the amount of the damages, 
and for exoesa or insufficiency of damages^ ^ writ of 
attaint does not lia Barker v. Sir Wols^ou JHxie. (e). 
Where there is a verdict oqn an immaterial issue, or on 
an issue ill joined after a justification, the Court wiU 
award a new writ to inquire of damages, Z^oc^ v, ILej^ 
nolds (/), 2 EoU. Abr. 99. D. 



nn* 







\e) % Sir. I OS I. 
(f)Cro.EL%iA. 



Jone$ 
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1822. Jones v. Bodinham (a), Staple v. Haydon (ft), Broome 

V. Bice {c\ Broadbent v. Wilks (rf)> Darrose v. -Nirto- 
bott{e\ Knight v. LiUo{f\ Craven v. Hanley(g)f Zw- 
r^fsa V. Craufurd {Ji\ 2 iZoff. .iftr. 722., were also referred 
to for the purpose of shewing that the Ciourt had been 
in the habit of awarding writs of inquiry in cases similar 
to the present; but they were distinguished by the 
Ciourt, or shewn not to apply. 

The following judgment was entered up by order of 
the Court. 

It appears, that notwithstanding the verdict found for 
the Defendant, still the Plaintiff ought to recover da- 
mages. 

But it &rther appears to the Court, that the jury by 
whom the issues were tried, ought to have assessed the 
Plaintiff's damages, by reason of the grievances con- 
tained in the declaration ; and by reason di their not 
having assessed such damages, the verdict for the Plain* 
tiff on the first and last issues, so far as relates to the 
second and sixth pleas, is void in law. 

It further appears, that in the record and proceedings, 
&C., there is error, in this, that the Court of Eing^s 
Bench have awarded a writ of inquiry, and proceeded 
to final judgment thereupon ; therefore it b OMisidered 
that the verdict and the inquisition of damages be an- 
nulled and vacated, and the final judgment in the 
King's Bench be reversed, — that the record be remitted 
to the Court of King's Bench, — and that the same Court 
do anew command the sheriff to cause a jury to come, 
&c., to try the first issue and the said other issu^ so far 
as relates to the second and sixth pleas. 

(a) I SalA.iys, CartJbeWf (e) Cro. Car* 143. 

370. 5. C (/) » /i'^fr-Si. 

{b) Ibid. {g\ % Com, Rep. $4%. 

(c) % Str. 873. {h) %N.R, 3»9, 
{d) milci,$64. 
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Morris v. Magrath. ^'^y *^* 

TN this case judgment was signed in Easter term, JPlaintiffhav- 

1821. On the 3d of My following, the Defendant [tfc^'J'^rmJ 
surrendered in discharge of his bail, when no further after judg- 
proceedings were had in the cause i\\\ Hilary term, m«nt to charge 
1822; the Plaintiff then (the Defendant having pre- Defendant 
viously removed himself by habeas corpus in another who, after 
cause, into the prison of the King's Bench) issued a g^r^^ered In 
habeas corpus^ and on the 12th of February charged the discharge of 
Defendant in execution. ?!*,^*^,' 

Held, that 
Defendant 

Ijatres Serjt. obtained a rule nisi for a writ of super-* "^^ supcrscd- 

sedeas to discharge the Defendant out of custody, on the ^ ^^ mam 

ground that he ought to have been charged before the time, he had 

end of Michaelmas term. Heaton v. Wittaker (a\ Line ""??^*^ ^''"" 

selfmtoano- 

V. Lme. ip) ther custody 

hy habeas cor* 

Vaugkan Seijt., who shewed xause against the rule, \^^^ *°** 
contended, . that the Defendant ought to have applied 
sooner, and that, the rule that a party who was once su- 
persedable was always supersedable, was confined to cases 
where the party remained in the same custody and under 
the same process, Hose v. diristfield (c) ; here he had 
removed himself by habeas corpus in another action, 

LaweSy in support of his i*ule, argued, that the De- 
fendant having surrendered in discharge of his bail, 
after judgment, must be deemed to be still in custody 

(a) 4 East, 349* W 1 ^^h 330. (e) i T. 1^.591. 

under 
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1822. 



Morris 

v. 

Maorath, 



under the same process, although he was also in cus- 
tody under another action ; and 

The Catirt being of this opinion, the rule was made 

Absolute. 



MMjf to« 



C ALDER V. Rutherford and Others. 



A CTION against the executors of James Stuart^ the 
survivor of two partners, on the breach of an 



In an actum 
on an agree- 
ment to pay 
loo/. if Plain- agreement, signed by Gabriel^ for the house of James 

I^dh^°^ and Gabriel Stuart, to pay 100/. if the PlaintiflF would 

for one twelve- not consign, for one year, directly or indirectfy, any 

^^^ ^® *^* quantity of repacked herrings to the London market, 

ket, and, in made up for the West India market ; and, in particular, 

to the house of Messrs. J. and A. Millar. 



particulafy to 
the house of 
/. and A. M. 
The HaintifT 



At the trial before Dallas C. J., London sittings after 
Hilary term last, the Plaintiff proved that he did not 
proved he had consign, for the space of one year from the date of the 
rings during agreement, any repacked herrings to the house of Jl and 
the twelve- A. Millar. For the Defendant it was objected, that the 
hou^eof/ and P'^'^^'^'s proof was insufficient, and that he should 
A. M. : have called his clerk to shew that no herrings were con- 

Held, sufficient gj jj ^Q ti^g London market generally. 

A verdict was found for the Plaintiff, with liberty for 
the Defendant to move to set it aside, and enter a 
nonsuit. 



to entitle him 
to recover, no 
proof being 
given that he 
had sent her- 
rings within 
that time to the 
London mar- 
ket. 

Where A.9 
partner with jB., signed an agreement on behalf of the house of A. and B,, and B. sur- 
vived A. : Held, that an action on the agreement lay against the executors of the 
survivor onIy« 

that 



Vaughan Serjt. accordingly having obtained a irulc 
nisi on the above objection, and also on another, viz. 



V 
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that the action ought to have been brought f^ainst the 1822. 
executors of both the partners, and not singly against 
the executors of the survivor, 



Calder 
RtmiEiCPORb. 



Taddy Serjt., in opposing the rule, urged that the 
Plaintiff had made out a sufficient prima facie case by 
adducing some evidence that applied to the terms of the 
agreement, namely, by shewing that he had sent no 
herrings to J* and A. Millar ; that, after this, he could 
not proceed further in the proof of a negative, but that 
the Defendant should, if he could, have proved the 
affirmative of the issue ; and that a party could only be 
called on to prove a negative to its full extent where the 
omission of the act required to be done, would be a 
criminal neglect of duty. Williams v. East India Com- 
pany* {a) As to the objection respecting the non-joinder 
of the executor of the other party, Richards v. Heather (6), 
was an express authority to shew that the action was well 
brought against the executors of the survivor. 

Vaughan in support of his rule. The doctrine laid 
down in Williams v« East India Company is not confined 
to negative averments imputatory of criminal n^lect of 
duty ; but where there is a negative averment, the issue 
shall be proved by the party who can prove it with the 
least inconvenience ; as the Plaintiff might have done 
here by calling his own clerk. 

Dallas C. J. It is not necessary for us to lay down 
any rule, or draw any distinction in this case, as to ne* 
gative or affirmative averments. Generally speaking, 
the rule is, that the affirmative of the issue must be 
proved, and the case of Williams v« East India Com^ 
paty is an exception* But here some evidence was 

{a) 3 Easti X9«* (^) t B. & A. %9* 

given 
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1822. given in proof of the negative averthent, and that threw 
' ^ " it on the other party to go further. 



V. 



Rotbbkiorix Park J. The evidence given by the Plaintiff, though 

vague, was enough to throw it on the other party to go 
further. On both points, I agree with my brother 
Taddy. 



The rest of the Court concurring, the rule was 



Discharged. 



May ao« 



Payne v. Bailey. 



»* *■ 



t 



PlaiDtiffob- npHIS was an action brought against the Defendant^ 
dict^ub't!^'^' ^ surety on the joint and several bond 'of thfe 

to the award Defendant, and Richard Lough, the prindpal, and 
of an arbi- jj^^^ Selby, the other surety, which was dated the 27th 
The arbitrator ^^brttary, 1819, and was taken in the penal sum cf 
havmg made a 4000t, for securing the payment of the three ^ettfral 
take in his"' ^^eptances of the said Richard Lough, therein 'meit-' 
award, and the tioned, being the capital sum due to the Plaintiff firom 

Defendant ^jj^ g^jj Richard Louffh, on the dissolution of a co- 
having re- /.I 
fused to refer partnership, one of which acceptances, for tlie sain of 

766/. 9s, Id, was payable two months from the date of 
the said bond, and this action was brought to enforce 
the payment of the said instalment, the others not 
being then due. 

The Defendant pleaded, first, the general issue ; se- 
condly, that the bond was obtained by fraud, covin, and 
misrepresentation by the Plaintiff, and certain other 
a second time, persons in collusion with the Plaintiff; and, lastly, that 

and a second 

time obtained a verdict : 

Held, that he was end^d to the costs of both trials. 



matters back, 
this Court set 
aside the ver- 
dict, and dis- 
charged the 
rule for refer- 
ence. The 
?laintiff took 
the cause 
down to trial 



Ui 



the 
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the bond was obtained by fraud, covin and inisrqpre<- 
sentation ; upon which severid pleas issues were joined. 

The cause came on for trial at Guildhall, London^ 
before Dallas C. J. and a special jury (obtained at the 
Defendant's, instance) on the 2d July, ISIQ, when, after 
the Defendant's case had been partly gone into, a 
general reference to a barrister was suggested, which 
was acceded to bv the counsel for the Plaintiff and De- 
fendant, and it was thereupon ordered by the Court, 
with the consent of all parties, that a verdict should be 
entered for the Plaintiff, for 4000/. debt, and Is. da- 
mages, subject to the award of a barrister, to whom all 
matters in difference between the parties were referred, 
and it was also ordered, that the costs of the suit, to 
be taxed, should abide the event of the award, and that 
the costs of the reference and award, and of the special 
jury to 4)e taxed, should be in the discretion of the 
arbitrator. 

The reference was proceeded in, and the Plaintiff, in 
addition to the sum of 766^. 9s. IcLf for which this 
action was brought, claimed before the arbitrator the 
remaining instalments on the bond, amounting together 
to the sum of 2S37^*9 exclusive of interest thereon, 
under or by virtue of the principal bond, together with 
the sum of 122/. under and by virtue of another bond, 
entered into by the Defendant and the said two other 
persons, to indemnify the Plaintiff against sundry co- 
partnership debts which were to be paid by JRkhard 
lAMgli, the Plaintiff having been called upon to pay, 
and having paid that sum, one moiety of which, being 
61/., the Plaintiff claimed from the Defendant as one of 
the sureties under the, bond of indemnity, in addition 
to one moiety of the principal and interest under the 
principal bond before mentioned, the liability of each 
surety on both the bonds being limited to one moiety of 
the amount of the sums thereby respectively secured* 

Vol. III. X The 
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The arbitrator made and published his award in 
writingy pursuant to the order of reference, and hereby 
found each of the issues joined between the parties for 
the Plaintiff; and the arbitrator awarded and directed 
that a verdict should be finally entered for the Plaintiff 
for GIL debt and Is. damages, and that the costs and 
charges of his award should be paid by the parties in 
equal proportions, and that each of the parties should 
bear his own share of the remaining costs and charges 
of the reference, and that the cause was a proper cause 
to be tried by a special jury. 

The arbitrator, through mistake or error, altogether 
omitted the instalments and sums secured by the priu^ 
cipal bond ; and, having directed a verdict to be entered 
for the Plaintiff in this action for one moiety of the 
sum claimed under the bond of indemnity only, and the 
Plaintiff, being dissatisfied with such award, caused an 
application to be made to the Court, that it might be 
referred back to the arbitrator to reconsider his award, 
upon which application the Court granted a rule to 
shew cause. 

Upon cause being shewn, the Court was of opinion, 
that it had no authority to make the rule absolute 
unless the Defendant consented thereto, which he re- 
fused : but, at the instance and request of the Plaintiff's 
counsel, the Court thereupon ordered that the rule or 
order of reference should be discharged, and that the 
verdict entered for the Plaintiff, subject to the award 
as aforesaid, together with the award, should severally 
be set aside. 

The Plaintiff, afterwards, gave notice of trial, and 
the cause again proceeded to trial on the original pro- 
ceedings, at the sittings after Michaelmas term, 1820, 
when a verdict was found for the Plaintiff. 

Upon application to the prothonotalry by the Plain- 
tiff to tax the Plaintiff's costs upon the postea^ the 

prothopoUry 



^ 
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prothonotary refused to allow to Ib^ Flmtitf the cefitf 18^^^ 

of tbe original trial on which the reference was Boade^ fjoim 

the arbitrator's award having, been set aside at lh0 in* v. 

stance of the Plaintiff as before stated. BmMXs 

Hhdlock Ssryt^ on a former day^ moved for the pro» 
thouotary to review his taxation^ and stated the rule to 
be, that in all cases where a cause is taken dowa lo 
trials and goes off, without the fault, contrivance^ or 
management of the parties, and is afterwarda brought 
again to trial, the costs of the former abortive trial shall 
be taxed and allowed to the party finally prevailing, in 
the same maimer as if the cause had gone off o^ a 
remanet; BwrekaU y* BaUamif {a)^ or» as if an swani 
hfld been set aside ; Pode v. Selmoodn {b) He nrge^* 
that the niiatake of the arbitrator was no^ fiuih, coih 
ti!ivance» or mwiagement dT Ae Plaintifi^ and tlwt Pa6k 
V. Selwood was in point. 

Vaughan Serjt, contra. The rule is, that a party is 
not entitled to the costs of proceedings wU^ have been 
rendered abortivi* hf bis own act. It was tire'Ft^ntiff 
who set aside this award in his own favour ; and it was, 
therefore, by his management that the cause went down 
to trial a second time, which distinguishes the case from 
that of Poole v. Selwood^ where the Defendant set aside 
the award, and thereby rendered it necessary for the 
Plaintiff to proceed further. No new trial has been 
granted by the Court in the present instance ; nor, as 
in the case of a remanety has a second proceeding be- 
come necessary through the act of the Court ; but the 
cause is more like one in which a case has been reserved 
for the opinion of the Court, and has been insuffici- 
ently stated, or where an insufficient verdict has been 

(«) 5 Burr^ »693. {b) 1 Price^ 3io# 

X 2 found* 



308 CASES nr EASTER TERM 

1822. fimiML WorcaterMre Canal Cdmpatig t. The Trent 
^ ' ' Navigatian Company {a\ Uckbarramy. MauM{]b\ Smiik 



Bahjt. 



T. Haile (c), Hankey ▼. Smiik (if). Bird t. Appletan. {e) 

HuUock in support of his role. In WorcatersUre 
Canal Company r. The Irent NadgaHon Company, both 
parties were in de&ult, bccanse^ if other had been 
attentire, a proper verdict might have been procared. 
Here the second proceeding was rendered necessary by 
the penrerseness of the Defendant 

Cur. ado. vidl. 

And now, The Court took the same view of tlie mat- 
ter; and looking to the peculiar circumstances of this 
case^ without impeaching the rule which had been laid 
down in others, or laying down any rule fcnr the future^ 
intimated that the prothonotary should allow the costs 
of the first trial. 

Rule absolute. 

{aS % Marsh. A1S' (i) 3 T.l?. 507. 

ihS 6 r. R. 131. \e) X Eastt zxx. 

Ic) 6 T.R.'ji. 
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Joseph Dunn t?. William Crump. May%o. 

\1URIT of false judgment from the county court of i. Assumpsit 

Worcester. The declaration stated in the ^^^^ j^i^^j^j^^^ 

count, that, whereas the Defendant on, &c., ^^ at mg hones 

EcJdnsrtoni in the county of Worcester^ and within *«''^^'» ^^ 

, . , jurtsdtctwn of 

the jurisdiction of that Court, was indebted to the ^ county 

Plaintiff in 395. of lawful money of Great Britain^ for court, and for 
the work and labour, care and diligence of the said admbistered 
Plaintiff, by him before that time, and within the juriS' on those oeca^ 
diction of that Courts done, performed, and bestowed at -'«''" j^Hdd, 
the special instance and request of the said Defendant, amounted to 
in and about the healinc: and curinc: of divers mares * wifiicient al- 
and geldings of the said Defendant of divers diseases, t^^p^^ons 
disorders, and maladies under which they before then were adminis- 
had respectively laboured and languished, and in and ^f^ T^Jr**. 
about the endeavouring to heal and cure divers other of the county 
horses, mares, and geldings of the said Defendant, of <^ourt. 
divers other diseases, &c. under which they had before nuscalculation 
then respectively laboured and languished, and for will not avoid 
divers potions, draughts, ointments, medicines, and ^J"^^"^®"**^* 
other necessaries used, administered, and applied on where a jury 
those occasions by the said Plaintiff, at the like request a^essed da- 
of the said Defendant, and being so indebted, he, the g,,^. besides 
Plaintiff in consideration thereof, afterwards, to vrit, costs, and the 

on, &c. at, Sec. and within the jurisdiction of that Courts ^^'f* *' ^*^» 

- and judfirment 

took upon himself and then and there faithfully pro- was entered 

mised, &c. to pay the same whenever, &c" In the last **P*. " t^at the 
count of the declaration, a charge for potions, &c. was recover aeainst 

the Defendant 
his damages, costs, and charges, in form aforesaid, assessed by the said jury at z/. 8/. 
6J,i and also 7/. 9/. lod. for his costs and charges aforesaid by the said court here 
adjudged of increase to the Plaintiff* and with his assent, which said damages, in 
the whole, amount to 8/. z8/« 4^. ; and the said Defendant, in mercy, &c.," it wi9 
held suflcient* 

X 3 laid 
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laid in the same manner as the first. The jury fonnd a 
verdict for the Plainti£P, and assessed the damages at 
1/. 85. 6d. besides costs, and the costs at I2d. 

The j|i^^^i|ifn( wa^ *^ that the wid JoafA Dmm do 
recover against the said William Crumps his damages, 
C09t8| iMi4 cb«jrg^ ia form afocetoi^ assetsid l^ the said 
iiiry at If. 8«. 6^, and ate 7JL fis. iOi. for \m oMto and 
c^^rges aforesaid, by tbd eaid €k)Brt hew adjodged ef 
in^i^^f to the said Joujh Dwuh ai^d with his asieBt, 
whi^h said daowvges jp tha whole amount to iU. i$K 4d^ 
aii4 th^ «ai4 WUliam Crnmp in mercy, Itc.** 

i4^ignment of £ilie judgmient in diis, fio. that it is 
not utateil or i^Ileg^d, nor does it appear in and by the 
first ap4 ll^t pounts of the said decdaratioii, that the 
potippsi ^ in tho«e opimts mentioned, ware «ae4 oif 
ai^^ by th^ PlaiQtifl* on the occasions therein men* 
tioQ^ within the juriidiction of the cmmty epart aft^re- 
s^; a^ f^Jso ia thi^ that tlie eonsideration fer the 
pffppiises, ^. ia tbf» declaration meMtiaaed, does not 
appepM^y nor is stated in the declaration to have arlien 
or happene4 within the jurisdiction of thQ sakl Ooart, 
ao4al|o, 3(P. 

Joinder. 

Lcpwa Serjtn for thf^ Defwdantf eontended, Is^ that 
the whole of the ^nsideration did not appear tv^ liaes 
arisen iifitbiu the jurisdiction of the inferior conrt, the 
declarf^iop omitting tq stale that the potions had been 
adi^istered withies the jurisdicdon ; he cited 1 Wins. 
SawgderSi 74* notct }• to Peacock v. BeU^ and WmU$ck v. 
Cooper, {a) 

2dlyi Thi^t tbe judgement oi^ht to have been Ibr 
1/. 95. 6d. (the sum given by the jury) with costs of in- 
crease, instead of 1/. 85. Gd. To shew that a defbld^t 

(«) % mis. 16. 

might 
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th\ght object td M ertm^m Judgment^ thotigh in his 
6Wil favbut, he dit^ 2 Bo». -rffo*. 759. tit. Eti^ (Y) 
Becki^s eASd(A), Jaw«^5 v. Guie {b) and JSac. ^ito-* 

Atid td sh^W thiit the judglflefit hAow being at^idift 
th6 Defettdant, th6 Coun cc«ild only reverse it, aiid iwt 
giv^ a right jadgriieht, asi they iMfght if the judgniaftt 
bdow had be^ against th^ PlaititiiF, he eited Bdc. Ahr. 
Stror^ M. S., and he ittged,^ that if the Cdurt tddl att 
themselves td amend thi^l Jud^tflent, the dtatttt^s^ df d&^lft 
Wdtlld be tetldefed nniiece^^ry. 

Pm1teB^]U fdt* the Plaimifiy cited thc» dkttttn df 
BulUrJ. iti ham&n y^Jbhe^it^), that <« it U an invariabte 
ttlle, that, if a judgment be tUote fetdlitiable fyt tlM^ 

PlaiHtiif thati he i^ entitled td> he eahnot take advant^ 

df it, bet^tiile he is Hdt ikijtif ed by it.'' Hi^ lAs& died 
1 BdU. Abr. 205. Afn^Mtnt P. fi. S. iSak. 401. JM^ 
7»^, d., and Cre^. Elk. 806. (e{), and HkkOPibm h 
refeft^ id Shditerif Qtktrt at th^ ei^d df A9^ V» 
Btookhen. (e) 

Ltmii itt I'eply. It does not appeaf in the cas^ id 

1 IttXl. Aht. i05. that the aihendment Was not made by 
the Ck)Qrt beldw, the propriety df which is hdt disputed ; 
and the authdrity iii Sdlk.wi. only says, tb^ Cdurt 

of Error may amend if the record will warrant it, whieh 
canndt be affirmed of the present ease. 

Cur. ado. vuU. 
And now the judgment of the Cot^t was delivered by 



(a) 8 Rep*s%. (t) 4 T.R.so^. 

{b) lo Vin. Abr. p. 6i. tit. Er- \d) Wtiliams v. White. 

ror% (I c. 13.) pi. 3* Telv* 107. (e) % Show. 89. 

X 4 Daixas 
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Dallas C. J. The first error aaugned kf that the 
whole of the consideration for the promises is not al- 
lied to have accrued within the jurisdiction \ but it is 
Camcp. allied that the work and labour done by the Plaintiff, 
in curing and endeavouring to cure the Defendant's 
horses, was done within the jurisdiction ; and it is fur- 
ther alleged, that the ointmepts and medicines which 
were used were administered and applied on those 
occasions s which we think sufficiently shews that thqr 
must have been administered and affiled there. 

The second error insisted on is, that whereas the jury 
have assessed the Plaintiff's damages, besides his costs 
and charges, at i/. 8f • Sd.^ and those costs and charges 
at 12^, the Court, in giving judgment, have omitted 
the costs assessed by the jury, and yet have awarded 
costs of increase^ there being nothing to which those 
costs of increase can attach themselves, and then have 
summed up together the damages and costs of increase, 
still omitting the costs assessed by the jury ; which, it 
is contended, vitiates the whole judgment. In support 
of this objection, Heines v. Guie (a) was dted^ where 
the jury gave 8/. damages and 2d. costs, and the judg- 
ment was Ideo consideraf est quod the Plaintiff recuperet 
damna sua per jurat* pradicf assessa in formd pnedictd 
ad 8L necnon 20s. pro misis et custa^ de increment Curias 
and adjudged error, because the costs given by the jury 
were omitted. 

Anger v. Brookhen^ as reported in 2 Shook 56. 88., is 
to the same effect, where the jury, on a writ of enquiry, 
assessed damages lOOZ. and 6d. costs, and the judgment 
was, quod prcedicf querens recuperet damHa sua prcedicC 
ad cenf librasper inquisition* prcedict comperf etpro in- 
crement* 71. And the Court unwillingly held this to be 
error, because the jury had given particulars, viz. so much 

(a) t>/v. 107. 

for 
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>&r damages and so much for costs^ and the judgment was 
for the damages only ; which they thought was not a 
mere miscalculation, but a total omission of the costs 
found by the jury. It seems that, if they could have 
considered it as a mere miscalculation, they would have 
disregarded the objection. , 

And there are cases which would have warranted them 
in so doing. *^ In an action upon the case upon a 
promise, if judgment be given for the Plaintiff upon 
demurrer, and a writ of damages awarded, and there- 
upon damages taxed to%5/.; and upon this judgment is 
given qttgd querens recuperet damna pradP ad S7l, per 

juratores pr<e£ assessa, yet this judgment is not errone- 
ous, because the judgment is perfect by the first words, 
quod recuperet damna pradtcta^ without more; and, 
therefore, the summoning (a) thereof afterwards is but 
surplusage ; and, therefore, this being mistaken^ it does 
not vitiate the judgment." Gmer v. Goter. (5) " In 
an action upon the case upon a promise, and ver- 
dict for the Plaintiffs (c), and damages and costs given, 
and the judgment is quod querens recuperet damna sua 
ad 61. per juratores prcedictos in forma prcsdicta assessa^ 
and the damages and costs are mistaken, not amounting 
to so much ; yet this is not erroneous, for this is only a 
miscasting, and damtia prosd^ intends only those which 
were assessed, and so the judgment is not for more." 
Morecock v. Hooles. {d) Here the judgment is, " that 
the said Joseph Dunn do recover against the said William 
Crump his damages, costs, and charges in form afore- 
said assessed by the said jury at \L 85. 6d,f and also 
7/. 9;. lOd. for his costs and charges aforesaid, by the 
said Court here adjudged of increase to the said Joseph 
DunUf and with his assent, which said damages in the 
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(a) Sic in loc, cit, 

{b) Fin. Abr. Error, Bb.pJ. 13. 



(f ) Sic in loc» cit. 

(d) Fm, Abr, Error, Bb. pi, 34. 

whole 
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16M. whole ambtuit to 8/. IBs. Ad^ which etpressly ad- 
judges the coits and charges, as well as the damages 
giyen by the jury, but miscalculates the amotifit The 
judgment is complete, for the damages, co^s, and 
charges assessed by the jury, without the words '^ at 
1/. 85. 6^," which being a mere miscdculatioA and 
tumecessaty, may be rejected as Surplusage. The ad- 
ditional words, *^ which ^id damages in the whole 
amount to 8/. lis. Ad!^ contain anothek" mtkcalcutation ; 
thit thi^ will Dot vitiate the previot^d judgment, which 
was belbre complete, as weU tor the damage^ costs, 
tod ^hargeii assessed by the jtity, as fer the dosts of 
Indfease. 

Jndgmeiit affirmed. 
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PRINCIPAL MATTERS 

Cp^TAJNED IN THIS VOLtJME. 



ABAN»dMMBNT. 
See iKsuRANce, i, 2, 8. 

ACCEPTANCE. 

See FoRpEBY, 1. 

ACTION ON THE CASE. 
S^ Qab41IK9« ' CQ£fT3| 8^ Pjusai>- 

ADMINISTRATOR. 

ADVOWSON. 

M I do gire to my ion R. die per- 
petual advowion of i/« J3« in Z.^^^- 
tenhircy and nay manor of S.y and 
all my lands in Northamptonshire:*' 
Held, by three Judges, {Park J. 
dmeutiente)f that this devise gave 
only an estate for life in the ad- 
yowscm to the son R., though he, 
at the time of making the will, was 



incumbent of the living* Pococh 
V. Bishop ofLtneoIm f^g^ ft 

AFFIDAVIT. 
Set JlTRY. 

AGftfi^MfiNt. 

And see^viiytsCEy 6. Staup^2. 

Where -4., partner with jB.^ W^ed 
an agreement on betialf of the 
house of A> and B.^ and B» sur- 
vived A. : Held, that an action on 
the agreement lay against the exe- 
cutors of the survivor only. Colder 
v. Rutherford. $02 

AMENDMENT, 
See PitAOTicE, 9, S. 

ANNUITY. 
1. Debt will not lie during the life of 
the annuitant, for the arrears of 
an annuity for life issuing out of 
lands, though the declaration avoids 
stating that the grantor had a free- 
hold 



816 ATTACHMENT. 



ATTORNIES & SOLICITORS. 



hold m the lands, and alleges that 
he received the rents of the lands 
to the use of the grantee. Kdly 
T. Clubhe. Page 130 

2* Where an annuity is sought to be 
set aside for an illegality in the 
payment of the consideration, there 
must be an affidavit of the circum- 
stances from the grantor himself. 
Dartnallv.Marquu WdUdey. 256. 

ARBITRATION. 
See Costs, 11. 

ARREST. 
See Costs, 7. 

ASSUMPSIT. 
See 0I7ICXB, Public. Plbad- 

INO, S. 

ATTACHMENT. 

And see Pbactice, 2. 

A writ of habeas corpus^ returnable 
the lltft day but one of the term, 
having issued for the purpose of 
charging in execution a prisoner 
m the custody of the warden of 
the Fkett the warden omitted to 
produce him at the return of the 
writ, or afterwards. On a motion 
for an attachment against the 
warden, it appearing that the 
prisoner had the privilege of the 
rules ; that search had in vain been 
made for him on the day of the 
return of the habeas corpus ; that 
he was not found till it was too 
late to conduct him before the 
Court on the next day, when he 
was deprived of the rules, and re- 



turned to dose custody ; and that, 
before the application for an attach- 
ment, he had been discharged, 
under the insolvent debtors* act, 
from the action in which it was 
proposed to charge him in exe- 
cution by the habeas corpust the 
Court discharged the rule for an 
attachment, on the warden's pay- 
ing all costs. Park v. Torre. 

Page 9^ 

ATTESTING WITNESS. 
See EyiDBNCB, 4. 

ft 

ATTORNIES AND SOLI- 
CITORS. 

1. Debt on stat. 2 G. 2. c. 2S. for 
aeting as a solicitor in the Court 
of Chancery, (viz» in the matter of 
T. S,, a bankrupt,) the Defendant 
not being a solicitor of the said 
court : — the Plaintiff, having prov* 
ed that the Defendant (not a so- 
licitor of the court) had been con- 
sulted, and had been instrumental 
in the matter of a petition to the 
Lord Chancellor by the creditors 
of T. S., (which petition bore the 
name of certain admitted solicitors, 
and was intituled *< In bank- 
ruptcy,") praying for the taxation 
of the bill of the solicitor to the 
commission, was nonsuited, and the 
Court refused to set the nonsuit 
aside : Semble, that proceedings in 
bankruptcy are not proceedings in 
Chancery. Ford v. fFebb. 241 

2. The Court of C. P. refused to 
strike an attorney off the Rolls, 
because he had some years ago 
been struck off the Rolls of Ae 

Court 



i 



., AUCTION. 

Court of K. B*, the contents of 
the affidavits on which the Court 
of K. B. acted, not having been 
stated, and there being no proof 
or allegation that the attorney had 
been struck off for a misdemeanour. 
Ex parte Hague. ' Page 257 

AUCTION. 

Held, that a purchaser did not ac- 
. quire any property under a sale by 
auction at which he and his friend 
were the only bidders, the rest of 
the company being deterred from 
bidding by the purchaser's stating 
to them he had a claim against, 
and had been ill used by, the late 
owner of the article. Fuller v. 
Abrahams. 116 

AWARD. 
See CosTSi II. 



BAIL. 
See Practice^ 6. 

BAIL BOND. 
See Practice, 4. 

BANKRUPTCY. 

And see Attornies and Soli-. 
CIT0RS9 L Evidence, 4. 

1. A jury having found that a keeper 
of hounds, who bought dead horses 
for his dogs, and then sold the 
skins and bones for a profit, was 
not thereby a trader, the Court re- 
fused to grant a new triali or to 



BANKRUPTCY. 31% 

disturb the verdict. Summersett v. 
Jarois. P^gf 2 

2. The Plaintiff, against whom a 
commission of bankrupt had been 
wrongfully issued, being required 
by the assignees under the com- 
mission to deliver up his books, 
did so : Held, that he might re- 
cover of the assignees in troveri 
without formally demanding a. re- 
storation of the books. ^ Ibii. ^ 

3. A bankrupt refusing to be sworn 
before the commissioners, on the 
ground that his legal' adviser had 
not arrived : Held, that their war- 
rant for his commitment, stating 
generally that he refused to be 
sworn, was sufficient, without add- 
ing the reason assigned by the 
bankrupt for his refusal* -- iC ^ 1 

Held, also, that the warrant com- 
mitting him << until such time as he 
shall submit himself to us, or the 
major part of the said commis- 
sioners by the said commissioi^i 
named and authorized, and take 
the oath prescribed by law for that 
purpose, and full answer make to 
our or their satisfaction to the 
questions which may be put to 
him by virtue of the said commis- 
sion,'' was sufficient ; and that by 
^' the questions which may be put 
to him by virtue of the said com- 
missioners,*' must be implied legal 
questions. Nobes v. Mountain. 

233 



BARON AND FEME. 
See Practice^ 4. 

BILL 



MO 



COSTS. 



for loss of time, unless they be me- 
dical menu Severn v. Olive. Page 72 

i» Two actions against one insurance 
company, and two against another, 
on Uie same loss, were at issue in 
HUaty term, 1820: the second, 
third, and fourth were set down for 
trial, at the sittings afler that term, 
but not the first, upon two of the 
pleas in which there were demur- 
rers* The second cause was tried 
at those sittings, and a verdict was 
found for the Plaintiff. A rule nisi 
for a new trial in this cause was ob- 
tained in Easter term ; but was sus- 
pended from time to time, till one 
of the other causes should also 
have been tried, and the result 
of certain proposed experiments 
touching the point in dispute be 
made known. At the sittings after 
Michaelmas term, 1820, the first, 
third, and fourth causes were set 
down for trial ; and the third, which 
then stood first in the paper, was 
tried, on which a verdict was found 
for the Plaintiff: Held, that the 
costs were rightly apportioned by 
the prothonotary, half to be paid 
by one company and half by the 
other, Ibid. 

5. Trespass in some named and some 
unnamed closes of the Plaintiff, and 
also for taking his goods and chat* 
tels. Pleas : 1st, not guilty, to the 
whole declaration ; 2dly, as to part, 
a special plea of license ; 3dly and 
4thly, as to part, certain special 
pleas, on which the jury were, by 
consent, discharged from giving 
any verdict; 5thly, as to the im- 
named closes, lib. ten. The repli- 
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cation took issue on the plea of not 
guilty, traversed the licence men- 
tioned in the 2d plea, and also new 
assigned on that plea ; and, as to 
the unnamed closes, contained a 
noUe prosequi. The rejoinder took 
issue on the traverse, judgment was 
suffered by default on the new as- 
signment, and the cause went down 
to trial, as well to try the issues 
joined, as to assess the Plaintiff's 
damages on the new assignment. 
The jury found for the Plaintiff on 
the general issue (without any da- 
mages) ; for the Defendant, on the 
plea of licence; and assessed to 
the Plaintiff on the new assign- 
ment, 1^. damages and Is. costs : 
Held, that the Plaintiff was en- 
titled to the general costs of the 
cause, including those of the trial, 
the costs of the issue found for the 
Defendant being deducted, but no 
costs being allowed to the Defend- 
ant on that issue. House v. The 
Commissioners of the Thames. 117 
Plaintiff, an attorney, sued for 
21/. 7^. 11^. Defendant, previ- 
ously to the delivery of declar- 
ation, took out a summons to stay 
proceedings, on payment of 15/. and 
the costs then incurred. Plaintiff 
refusing to accept the 15/., pro- 
ceeded by delivering a declaration, 
but afterwards took the 15/. in full 
satisfaction of his demand, and 
taxed his costs. The debt having 
been due to the Plaintiff iot'ftft 
years, and the Defendant having ^ 
frequently promised to pay it, the 
Court refused to order the costs to 
be re-taxed, so as to allow the De- 
fendant 
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fendant the costs incurred between 
the summons to stay proceedings 
and the taking of the money out 
of court. Carr v. Smt/thies. P. 168 
7* The Defendant, on being arrested, 
paid, under 43 G. 3. c. 46., the 
debt, and 10^. for coste, (which 10/. 
was more than sufficient to cover 
the costs,) and informed the Plain- 
tiff's attorney that he should re- 
claim only the surplus which might 
remain afler payment of debt and 
costs; the Plaintiff's attorney, on 
the sheriff's omitting, afler request, 
to remit the money, proceeded in 
the action, and incurred further 
costs : Held, that the Defendant 
was not liable to pay the costs so 
incurred after the arrest. Clarke 
V. Yeates. 273 

8. In an action on the case against 
an agent for misfeasance, the de-^ 
claration, in addition to the counts 
on the misfeasance, contained two 
counts in trover, with an allegation 
of special damage. The Plaintiff 
failed in substantiating the counts 
for misfeasance, or the allegations 
of special damage, but recovered 
on the bare count in trover : Held, 

. that he was entitled only to the 
costs ofy and occasioned by that 
count, divested of the special da- 
mage allegation ; and that he was 
entitled to the sum sworn to have 
been paid for the postage of foreign 
letters solely applicable to the 
cause. Lopes v. De Tastet. 292 

9. No costs are allowed for the loss 
of a broker's time. Ibid, 

10. No costs are allowed for a wit- 
neas who has not been paid before 

' the claim is made* Ibid. 
Vol. Ill, 



11. The Plaintiff obtained a verdict, 
subject to the award of an arbi- 
trator. The arbitator having made 
a material mistake in his award, 
and the Defendant having refused 
to refer matters back, the Court of 
C. P. set aside the verdict, and dis- 
charged the rule for reference- 
The Plaintiff took the cause down 
to trial a second time, and, a se- 
cond time obtained a verdict : 
Held, that he was entitled to the 
costs of both trials. Pdi^e v. 
Bailei/. Page 804 

COUNTY COURT. 
See Pleading, 3* 

CROWN DEBT. 
See Sheuipf, 1. 



DAMAGES. 

See Judgment and Writ of In- 
quiry. 

DEBT. 
See Annuity, 1. 

DEEDS. 

See Evidence, 4. Stamp, 1. 
By a deed of feoffment of 1621, Sir 
i\r. S. (in consideration of 100^. 
paid by the feoffees and the other 
inhabitants of Enfieldy and of a 
free-school for ever, to be held for 
the instruction of the children of in- 
habitants of Enfield,) granted cer- 
tain lands to fourteen feoflfees, to 
the intent that they and their heira 
should pay 20/. a-year out of the 
rents towards the maintenance of a 

T school- 
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schoolmaster for such school, and 
the residue for other purposes, 
provided that no act concerning 
the lands or their rents should be 
done, but in a vestry, or meeting 
of the feoffees, and ten at least of 
the inhabitants of Enfieldy which 
should be vestry-men, and not feof- 
fees, in a vestry to be held by 
them in a chamber over the school, 
or in the vestry, situate in the pa- 
rish church, upon public warning, 
to be given in the church the Sun- 
day before the meeting. School- 
masterB were to be elected in this 
way within three months after every 
Tacancy, and were to give a bond 
to three feoffees to resign the ap- 
pointment upon half-a-year's warn- 
ing by the feoffees, or any of them, 
so it were with the consent and 
agreement of the feoffees and ves- 
try-men, or the most part of them, 
which should be assembled in a 
vestry or meeting, to be held as 
aforesaid,, so always as at least ten 
of the vestry-men which were not 
feoffees should vote at the holding 
of the vestry. Two feoffees were 
to receive the rents, and account 
for them the Sunday af^er ihe re- 
ceipt, at a vestry, consisting of the 
persons before described, and held 
and conveiied in the mode before 
mentioned. When the feoffees 
should be all dead but five, four, 
or three, at the least, or gone to 
live out of the parish, the survivors 
were to enfeoff fourteen others, of 
discreet and wealthy men, then in- 1 
hlbitaots in the parish, to be chosen 
by the vestry-men of the parish, or 
the greater number at a vestry, to 



be holden in the manner before 
described : Held that, in the exe- 
cution of the power of removal of 
the schoolmaster, the votes were 
to be taken per capita, and not ac- 
cording to the provisons of 58 6.3. 
c. 59. Attorney-General v. WU' 
kinson Pase 266 



DEVISE. 

And see Advowsok. 

1. Devise. '' As for my temporal 
estate and effects, I give and dis- 
pose of the same in manner fol- 
lowing : I give and bequeath to L. 
C.4fl.; I give and bequeath to Af. 
H. 3/.; I give, devise^ and be- 
queath to «/. G. all my lands, tene- 
ments, and hereditaments, with 
their appurtenances, particularly 
those called B. and C.; and all 
the rest and residue of my goods 
and chattels, personal and testa- 
mentary effects whatsoever, I ^w 
and bequeath to the said «7. G., 
whom I make sole executor of this 
my will :" Held, that J. G. took a 
fee in the lands B. and C. Dot 
dem, Penwarden v. Gilbert. 85 

2. Bequest of personalty to testator's 
sister and nephew during their 
joint lives, share and share alike, 
and to the survivor for lii^, in case 
there should happen to be no issue 
Ihing of them, or either of them ; 
bul in case both, or either^ should 
leave any issue, to the survivor of 
the siud sister or nephew one 
moiety of the personalty for Ids or 
her life, the other moiety, or sncK 
part of the same as should be 
thought needful by the ezecntor (tf 
the party ijb^mA UmAof Uue, 

ts 
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to be applied to the maintenance 
and education o( all and every the 
child and children of the party so 
dying, during the respective mi- 
norities of such child or children ; 
and aft^r the death of the survivor 
of the said sister and nephew, the 
survivor's moiety in the personalty, 
or such part thereof as should be 
thought necessary by the executor 
of such survivior, to be applied to 
the maintenance ai^d education of 
all and every the child and children 
of such survivor^ during their re- 
spective minorities, and ivken and 
as such several children of the said 
sister and nephew (if there should 
be any) should ri^spectively attain 
their age of 21, the whole of the 
said personalty unto and equally 
amongst all of them, share . and 
share alike ; and if but one, then 
to such only child : the persons 
who eventually should have the 
payment of the shares to have due 
regard to the expenditure of the 
children during their minorities, in 
order to the division of the pro- 
perty being made as equal as pos- 
sible. But if the nephew only 
should have issue living at the time 
of the death of survivor of sister 
and nephew, the property was to 
be divided, among all his children, 
ill such shares as he by will should 
appoint ; and in default of such 
will) equally among all such chil- 
dren. If the sister and nephew 
should both die without leaving 
issue, the property was given to 
such person or persons, in such 
shares as the survivor of sister and 



nephew should by will appoint; 
and in default thereofi to testator's 
personal representOitives. 

Then followed a devise of real 
estate to the sister and nfiphew for 
their joint lives, and to the survi- 
vor for his or her lift, in cai$ there 
should be no issue living tfihem^ or 
either (if them ; but in case bath^ or. 
either of them, should leave anj/ is' 
sue, then to the survivor of lihe 
sister and nephew one undivided 
moiety of the real estate for his or 
her life ; the rents and profits of 
the other undivided moiety to be 
applied to all and every the child 
and children of either of them 
(the sister and nephew) so dying, 
during their several minoritieS| if 
there should be occasion for it, in 
like manner as was directed regard- 
ing the personal estate ; apd after 
the death of the survivor of the 
sister and nephew, the remaining 
moiety of the rents and profits of 
the real estate was to be ftpplieji in 
like manner, if there ahould be 
occasion, to all and every the child 
and children of such survivor, 
during their several minorities; and 
tvhen and as such several children 
of the sister and nephew (if any 
such there should be) should re- 
spectively attain their age of 21, 
the whole of tlie real estate was 
given unto and equally amoogat all 
such children, share and «liare 
alike, if more than one^ as tenants 
in common, and to their i^pective 
heirs and assigns, for ever t and in 
case the sister and nephew should 
both die without leaving, or, there 

Y 2 being 
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being iscue, they should die under 
21 without issue, the real estate 
was given to G. M. : 

Held, that under this will, a 
child of the nephew, the only issue 
of nephew or niece alive at the 
death of the devisor, took, at the 
death of the devisor, a vested 
estate in fee simple in remainder 
in the devisor's real property, sub- 
ject to be divested in part by the 
birth of other children of the ne- 
phew or niece, or either of them, 
and determinable altogether in the 
event of such child dying in the 
lifetime of the nephew, or under 
age without issue. Machin v. Rej/- 
nolds. Page 121 

3. A. on the marriage of his daughter 
C, conveyed property to the use 
of himself for life ; remainder to 
the use of B., his daughter's in- 
tended husband, for life ; remainder 
to the use of C. for life ; remain- 
der to the use of the sons of the 
marriage successively in tail ; re- 
mainder to the use of the daughters 
of the marriage as tenants in com- 
mon in tail ; reversion to the use of 
A, A* afterwards, on his death, 
devised all his property, not before 
settled, to the use of his widow for 
life ; remainder to the use of B. 
for life ; remainder to the use of C. 
for life; remainder to the use of 
their sons successively in tail, (sub- 
ject to a term for the provision of 
yoimger children;) remainder to 
the use of the daughters as tenants 
in common in tail ; remainder to 
the use of C. and her heirs. B. 



and C afterwards levied a fine of 
all the before-mentioned premises 
to the use (subject to the uses in 
the settlement and will mentioned), 
of such person as C, by will in 
writing, or any writing of appoint- 
ment purporting such will to be by 
her signed, in the presence of, and 
attested by three or more witnesses, 
should appoint; (which will, or 
writing of appointment in nature 
of a will, C, notwithstanding her 
coverture, was thereby empowered 
to make, ) and, in the mean time* 
and for want of such appointment 
for the whole or any part, to the 
use of C. and her heirs. C having . 
survivefi^ B.y by whom she had no 
issue, married 2)., whom she also 
survived, and then died, leaving E. 
an only son by X). To this son C, 
in 1819, by an instrument purport- 
ing to be her will, signed in the 
presence of, and attested by three 
witnesses, left ^1 her real estate 
in fee, the instrument containing a 
provision that the property should 
go over to C.'s sister in case of 
£.'s dying in C.'s lifetime. E. 
shortly afterwards died a minor, 
intestate and without issue ; Held, 
1. that the instrument executed by 
C. in 1819, did not, as to the 
estates comprised in the fine, oper- 
ate as an execution of C's power 
of appointment, but as a devise by 
her by force of her interest. 2. 
That E. took by descent from his 
mother, and not by purchase. 
Langley v. Sne^* Poge 243 
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DISTRESS. 

Goods of the principal in the hands 
of his factor cannot be distrained 
by the landlord of the factor's pre- 
mises for arrears of rent due to 
him from the factor. Gilman v. 

Elton. . Page 75 

DIVORCE. 
See Practice, 4. 

DRAINAGE. 

See LiMTTATioN OF Actions^ 

ESCAPE. 

See Evidence? 1* 2., and Attach- 
ment. 

EVIDENCE. 

And see Bankruptcy, 1. Costs, 
2, 8. Oath. Stamp, 1, 2, 3. 

1. In an action for an escape, the 
sheriff's authority for appointing a 
bailiff, was proved by a person be- 
longing to the sheriff's office, who 
had indorsed the bailiff's name on 
the writ produced : A verdict having 
been found for the Plaintiff, the 
Court refused to set it aside, hold- 
ing, that this proof was sufficient. 
Francis v. Neave. 26 

2. In an action for an escape, the 
writ in the former action being 
produced bearing an indorsement 
purporting to record the sheriff's 
delivery of a warrant to J5., and 
j?., on being called, stating that he 
had delivered the warrant to an- 
other, who did not produce it: 
Held; that it ought to have been 



left to the jury to say whether B. 
acted under the sheriff's authority. 
Fermor v. Phillips, Page 27. 

3. Entries made by a deceased col- 
lector of taxes in a public book, 
handed down to him by his prede- 
cessor in office, and afterwardit 
delivered to his successor, are evi- 
dence against his surety, in an 
action on a bond conditioned for 
the due performance of the col- 
lector's duty, and the delivery up 
of the books kept by him in his 
office. 

Qucere, Whether the receipts 
signed by such collector, for mo- 
nies payable to him in his official 
capacity, are evidence against his 
surety'in such case, Goss v. WaU 
lington. 132 

4. The Defendants, assignees of a 
bankrupt, produced, under a no- 
tice from the Plaintiff (in an action 
for use and occupation), the deed 
of assignment of the bankrupt's 
effects : Held, that the deed was 
admissible in evidence, though not 
proved by the attesting witness, it 
having been shown that the De- 
fendants occupied under the deed. 
Orr V. Morrice. 139 

5. The copy of an original letter 
giving notice of the dishonour of a 
bill, is admissible in evidence, with- 
out notice to produce the original 
letter. By C. P., after conference 
with JK". 5. Kine v, Beaumont* 

288 

6. In an action on an agreement to 
pay 100/., if Plaintiff would not 
send herrings for one twelvemonth 
to the London market; and, in par- 

Y 3 ticular, 
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ticular, to the house of J. imd 
A. Af.f the Plaintiff proved he had 
yent no herrings during the twelve' 
month to house of «/. and A. Af . ; 
Held sufficient to entitle him to 
recorer, no proof being given that 
he had sent herrings within that 
time to the London market. Colder 
r. ftuthcxford. Page 302 

EXECUTION. 

See Attachmbnt. Costs. I. 
Sheriff, 2. 

EXECUTOR. 
See AoRBBMENr. 

8}(PG&IM£NTS. 
See Costs, 2. 

EXTORTION. 



FACTOR. 
See Distress. 

FIERI FACIAS. 
S^ Sheriff* % 

FOREIGN LETTERS. 

See Costs, 8. 

FORGERY. 

1. The prisoner having promised in 
payment .for some goods on ac- 
ceptance by a London banker, 
gave a bill addressed to, and pur- 
porting to be accepted by Williams 
and Co., No» 3, Birchin-lane, Lon- 
doHi it was proved that Williams^ 
Burgeu and Co. of No. 20, Birckin^ 
loner 1^ ^^ ^cepted the bill, 



GOODS SOLD. 

and that no other bankers of the 
name of fVilliama aii4 Co. were 
known in London^ but no evidence 
was adduced to shew that Williams 
and Co. of No. 3. Birehi^-hne, 
had not accepted the bill: )ield, 
that there was no fiirgery proved 
against the prisoner, by ten JDc|g^ 
against one, Bayley J. absenU* The 
King V. WaUs. Page 197 

See also Rtx v. Wehh. 288 

2. The forgery of a Prussian trea- 
sury note for one dqflax is within 
the stafute 43 G. 3. (^139. f 1. 
The King v. Goldstein. 901 

3. The prisoner was convicted of 
forging an instrument (purpoirtiii|[ 
to be a Prussian treasury note), in 
a foreign language. No count in 
the indictment captaining any Eng- 
lish translation of the note, tl^e 
Court arrested the Judgment dn 
this ground. By eight Judges 
against two, Wood B- & Bqjfle^ J. 

abwdibus. Ibid* 

FORMEDON. 
iS^e Limitation, (StaMts of^)i> 

FRAUD. 
See FoRGSRT. 

FRAUDS, (STATUTE OF,) 
See GuAlL^flT«K• 

FREIGHT- 
See IirsuAAHex, 1, S; S, 4* 



GOODS BOLD. 
See Bill or Excbakgc, 
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GRANT. 

See Annuity and Deeds. 

GUARANTEE. 

1. "To the amount of 100/. consider 
me as security on «/. C's account) 
signed and dated:" Held, not 
a sufficient memorandum (under 
29 Car, 2. c. 3. 5.4.) of an agree- 
ment to pay for the default of J. C 
Jenkins v. Reynolds, P^g^ 14? 

2. " I hereby guarantee the present 
account of H, Af« due to R. T. S» 
of 112/. 4fS, 44. and what she may 
contract from this date to the 
SOth September next/' (signed and 
dated): Held, that the consider- 
ation sufficiently appeared on the 
face of this instrument under 
29 Car, 2. c, 3. s. 4. Russell v. 
Moseli/n 21 1 



JIABEAS CORPUS. 
See Attachmbnt and Prac- 
tice, 6. 

HYPOTHECATION. 
See Insurance, 3. 



INCLOSURE ACT. 
See CoMMissroNERs. 

INQUIRY. 
See Writ op Inquiry. 

INSOLVENT DEBTOR'S ACT. 

See Attachment. Officer op 

CoyRT, 



INSURANCE. 

• 

1. Insurance on a cargo of wine to 
be discharged partly at B,, partly 

^ at D., and partly at X,. Tl^e vessel 
which conveyed the cargo^ being 
wrecked near B,, and three-fo\irths 
of the cargo being either lost or 
so impregnated with salt water, as 
to render it imprudent to delay the 
s^e till the ports of D. or /]>• could 
be reached, the assured^ Qfi the 
23d of December, the day th^y 
heard of the loss, gave notice of ' 
abandonment ; and, on the 27tb of 
December, called a meetipg of 
underwriterS| which threp under- 
writers attended, and ordered the 
assured to do the be^t for all 
parties. On the 28th of the en- * 
suing February, and not before, 
some of the underwriters inter- 
fered, forbidding a sale of the 
damaged wines about to take place 
dArB,, and rejecting the abandon- 
ment : Held, that this was a total 
loss, and entitled the assured to 
abandon ; and that, at all events, 
the underwriters, not having stirred 
for more than two months after 
notice of the abandonment, must 
be taken tof have acquiesced in it. 
Hudson V. Harrison. Page 97 

2. An insurer, who r^ects an aban- 
donment, must do 80 within a 
reasonable time. Ibid* 

3. Insurance for 8000/. oa ship Vk- 
toria, and 4000/. on freight, at and 
from London to the East Indies 
and back. The ship sailed sea^ 
worthy from Calcutta on her 
voyage home, when, in addition 

Y* tp 
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to some damage which she sus- 
tained in the river HooglUyy she 
encountered two storms at sea, by 
which she was so shattered as to 
render it necessary for the captain 
to put back ; and he returned to 
Calcutta on the 30th August, 1820. 
On his arriTal at Calcutta^ he gave 
notice of abandonment to the 
agents for Llot/d*8f resident there, 
and requested that their surveyor 
. mic^t be present at the surveys of 
the ship. The agents said they 
had no authority to accept the 
abandonment; but their surveyor 
attended the surveys when it was 
found that the ship was so seriously 
damaged, that the expense of re- 
pairing her would be nearly 5000/. 
The agents refused to undertake 
the repairs ; and the captain, hav- 
ing in vain attempted to borrow 
money for that purpose by hypo- 
thecation of ship, sold the ship for 
1200{*9 conceiving that to be the 
best course for all parties. On the 
25th April, 1821, the captain ar- 
rived in London, where the owner 
resided ; and, on the 3d May, the 
chip's papers were delivered. On 
the 5Ui May, the ship's brokers 
abandoned to the underwriters. 

In an action on the policy on 
ship, the jury having found a 
verdict for the Plaintiff as for a 
total loss, and that the captain had 
sold the ship for a justifiable cause. 
The Court (Richardson J. dissen^ 
tietite) refused to grant a new trial, 
which was moved for, on the ground 
that the ship ought not to have 
been sold, and thi^t notice of aban- 



donment had not been given in 
due time. Read v. Bonham. 14<7 
4<. Policy of insurance on ship and 
goods at and from Cuba to Liver* 
pool, with liberty '< in that voyage, 
to proceed and sail to, and touch 
and stay at, any ports or places 
whatsoever ; and with leave to dis- 
charge and take in, at any ports or 
places she might touch at, without 
prejudice to that insurance*" The 
insured, after subscription of the 
policy, inserted in the body of it> 
the words, ** with leave to call off 
Jamaica,^' to which interpolation 
all the underwriters assented, with- 
out increase of premium, except 
the Defendant, who^ being out of 
the way was not apphed to. The 
captain sailed from Cuba with eight 
men, engaged to navigate to Liver* 
pool, and two to Jamaica^ being 
unable at Cvha to procure ten 
men (the proper complement of 
the crew) for LiverpooL She then 
touched at Jamaica, for the sole 
purpose of landing the two men, 
and procuring others in their stead ; 
and, having accomplished his pur- 
pose, was lost on the voyage irom 
Jamaica to Liverpool: Held, 

1st, That this was a material 
alteration of the policy, and ren- 
dered it void. 

2d, That the ship was not, as to 
the crew, sea-worthy for the whole 
voyage (as she ought to have been) 
when she sailed from Cuba» 

3d, That the circumstance of her 
having become sea-worthy after 
her leaving Cuba, and before the 
loss, did not entitle ike Plaintiff 

to 
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to recover. Forshato v. Chaberi, 

Page 158 

INTERLINEATION, 
See Insurance, 4. 

IRISH TRADERS, 
See Pii^OT Act. 

JUDGMENT. 

AndseeFLiRAi}in<i,2. PRACTiC£>6t; 
and Writ of Inquiry.' 

A mere miscalculation will not avoid 
a judgment. Therefore, where a 
jury assessed damages at 1/. 8^ . 6d. 
besides costs, and the costs at 12//., 
and judgment was entered up, 
" that the Plaintiff do recover 
against the Defendant his damages, 
costs, and charges, in form afore- 
said, assessed by the said jury at 
1/. 8s. 6d.. and also 71. 9s, iOd. for 
his costs and charges aforesaid 
by the said court here adjudged 
of increase to the Plaintiff, and 
with his assent, which said da- 
mages in the whole amount to 
8/. 18^. 4}d., and the said Defend- 
ant, in mercy, &c.," it was held 
sufficient. Dunn v. Crump. 309 « 



JURY. 

Where it was sworn that hand-bills, 
reflecting on the Plaintiff's charac- 
ter, had been distributed in court, 
and shewn to the jury on the day 
of trial, the Court would not re- 
ceive from the jury affidavits in 
Cpntr^^cUon ; and granted a i^ew 



trial against the Defendant, though 
he denied all knowledge of the 
hand bills. Coster v. Merest, 272 

LANDLORD AND TENANT. 
See Distress and Stamp, 2| S« 

LEASE. 
See Stamp, 3. 

LETTER. 
See Evidence, 5. and Costs, 8. 

LEVARI FACIAS. 
See Sheriff, 1. 

LIBEL. 
See Pleading, 4. 

LIMITATION OF ACTIONS, 
And see Limitation, (Statutes of) 
The surveyor under a drainage sta- 
tute is entitled to take advantage 
of a clause limiting the commence- 
ment of actions to six months after 
the act complained of, though it 
does not appear he has made the 
compensation directed by the sta- 
tute for the act complained of, or 
pursued the course on the observ- 
ance of which the statute enables 
him to enter on the lands of others. 
Boothhy v. Morton* 239 

LIMITATION, {Statutes of.) 

1. In an action in the Common Pleas, 
the question being, whether a debt 
was barred by the statute of limit- 
ations, the creditor proved' an ac- 
tion commenced in the King*s 
Bench six years before, imd con- 

tinuBDces 
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OATH. 



OFFICER. 



tinwicev regulgrly entered down 
to the term before the trial of the 
action ia C P. : Held that the debt 
was not barred. Gregory v. IJur' 
rill. Page 212 

2. Th^ 20 years within which a Jbr^ 
medon in the descender ought to be 
commenced under the statute 21 
Jac* 1. c. 16. begin to run when 
the title descends to the first heir 
in tail, unless he lie under a dis- 
ability. Tolson V. Kaye. 217 



MARRIAGE SETTLEMENT. 
See Devise, 3. 

MEM09ANPA, 69. 231. 
IflSCALCULATION. 

MISNOMER. 

S^ P&ACTICE, 9. 



I P I M > * 



NEGLIGENCE. 
Cr CaMI^IWJ^' C^arter-Pabty. 

PitSADIVGy 2. 

NOTICE. 
gee Carrier. Evid^ncje, 4'> 5. 



!«=!= 



OATH. 

On en ^plication for a new trial, it 
appeared that a witness, who gave 
himself a false name at the trial, 
^d was sworp op the gospels, was. 



at that time, a Jew : Held, that 
the ol^jection came too late, and 
that the oath, as taken, subjected 
the witness to the consequences of 
perjury, if he had sworn falsely. 
Sells V. Hoare. Page 232 

OFFICER OF COURT, (his 
Liability.) 

An order drawn up in the name of 
the Court, by an officer of a court 
of justice, is, unlil amended or set 
aside, the order of the Court. 
Therefore, where an officer of the 
Insolvent Debtors' Court, instead 
qi drawing up an order for the 
further imprisonment of an insol- 
vent, pursuant to the decision of 
the Court, drew up an order for 
his discharge, and the insolvent 
was thereon discharged, the order 
not having been amended or set 
aside : Held, on demurrer to the 
declaration, that no action lay by 
a creditor of the insolvent agafaist 
the officer, though the declaration 
stated that the officer xorongJiiUy^ 
falsely, and unlawfully, made out 
and issued such order, purporting 
to be an order from the Court. 
Whitdegge v. Richards. 188 

OFFICER, PUBLIC, [his LiabUity.) 

An action does not lie against a 
public officer by individuals (ur 
sums which, as a public officer, he 
is authorised to pi^y them, altfaoagh 

he may have received the money 
applicable to that purpose : Held, 
therefore, that assumpsit does not 
lie against the secretary et w.9r by 

firetire4 



^ 



E|I,QT ACT. 

^ ri^tire^ ^lerk of the w$ir q^c^ for 
}n\s ^retired allowance; aHho^gh 
th^ secretary at war received the 
money applicable to such allow- 
^ce. Gidley y. Lord Palmerston. 

Pa^e ^5 

OBDEJl FOR THE PAYMENT 
OF MONEY. 

^ee Forgery^ 2, 3. 



PLB^P^lJe, 



m 



PARTNER. 

Se^ Agreement. 



PATENT. 
A patent was taken out ** fbr an im- 
proved method of making sailcloth 
without any starch whatever." 
The improvement or discovery (if 
any) consisted in a new mode of 
texture, and not in the exclusion 
of starch, the advantage of ex- 
cluding which had been discovered 
uid made public before: Held, 
tliat the patent was void, as claim- 
ing, in addition to what the paten- 
tee had discovered, the discovery 
of semethliig dready made public. 
Campion v. Benyon. P^g^ 5 

PERJURY. 
Sre Oath. 

PILOT ACT. 

A vessel trading (• and from London 
to Belfast^ and proceeding down 
the Thames on her voyage to the 
lall«fr port, not laden with com, 
grain, m&il, flour, bread, or bis- 
cuits, is not within the second sec- 
tion of 52 Q. $• c. 29.} which ex- 



fmpts frpm the obliff^tion of taking 
^ Trinity-House pilot on board all 
coasting vessels, and all ^lAsh 
traders using the navigation of the 
Thames as cp^sters^ Davison v. 
MeTcibben. Pa^e 112 

PLEADING. 

And see Annuity. Costs, 5. For- 
GE^y, 3. Offjcee of Cpynx. 
Practice, S. Sheriff, 1. Va- 
riance. 

1. A Defendmit may be declared 
against ^ fuiU^iji^tr^r, though 
the process only describes him ge- 
nerally. Watsfmy^fHlling. 4? 

2. In an action Q^ t)}f Cfi^e in B. R, 
against ten Defendants, as proprie^ 
tors of a op^h, for Injuries sus- 
tained by th§ Plaintiff, ^ pusfenge^, 
in coqsequence pf negli^enc^ in 
driving, whereby the coacl^ was 
overset, the jury found a verdict 
against eight of the Defimdants, 
and in &vour of (th« atiier two ; 
and judgment was ent^^d accord- 
ingly. On error in Cfip^ S^cc. the 
judgment was a$rn^. Sr^err 
ton V. Wood. ^ 

3. A$sumpsit for iff^rk m^ l^bQUt 
in healing horses tff^^Mi th§ jum- 
diction of » county court, and for 
potions, &c. a4i|iini(BCer9ii imh ikQse 
occasions: Held, tiM this fUKiliMlted 
to a sufficiei^r ^l^g^n tli«( tl)e 
potionv wer^ a4ittii^fst^fe4 ifithin 
th^ jurisdiction of the CQunty 
court* Dunn v. Crump, ^09 

i, Wh^e an ^ccouot of pertain pfo- 
ceerfiugs in a court- of law ifas 
h^ded in a new^p^per, " shame- 
ful ponduct of an attorney." PI^ as 



\ 



S32 



PRACTICE. 



PRIVILEGE, 



to a declaration in libel, that the 
alleged h'bel contained a faithful 
and true account of proceedings 
in a court of law, were held ill. 
(In error. Cam. Scacc) Clement 
V. Leufis, Page 297 

POLICY. 
See Insurance. 

POSTAGE OF LETTERS, 
See Costs, 8. 

POUNDAGE. 

See Sheriff, 1. 

POWER. 
See Devise, 3. 

PRACTICE. 

And see Costs. Limitation, (Sta- 
tutes of,) 1. Pleading, 1. Writ 
OF Inquiry. 

!• Omission to add the similiter^ is 
an irregularity for which the Court 
will set aside tlie verdict. Griffith 
V. Crockford. I 

*2. Attachment of privilege return- 
able on the essoign day, and before 
the quarto die postt instead of 
being returnable on a day certain 
in full term, permitted to be 
amended on payment of costs. 
Adams v. Luck, 23 

9, Error was assigned, in Cam, 
Scocc^ on a misnomer of one of 
the PhiintitTs below in the warrant 



the transcript as to the second. 
De Tastet v. Rucker, Poge 65 

4. Where 2l feme coverte^ separated 
from her husband by a sentence of 
divorce, a mensd et thoro was holden 
to bail while an appeal was still 
pending against the sentence, the 
Court, on motion, ordered the bail- 
bond to be cancelled, the^em^ filing 
a common appearance. Hookham 
V. Chambers. 92 

5. In C B,y where a Defendant under 
a rule nisi for that purpose files 
pleas of several matters, annexing 
to the plea a copy of the rule nisi, 
indorsed with a notice, that a rule 
absolute to plead several matters 
will be served as soon as it is 
drawn up, the Plaintiff may not 
sign judgment as for want of a 
plea, if the time for pleading should 
expire before the rule absolute be 
obtained. Maynard v. Bright* 256 

6. Plaintiff having omitted tliree 
terms afler judgment to charge in 
custody Defendant, who, after 
judgment, liad surrendered in dis- 
charge of bail : Held, that the 
Defendant was supersedable, al- 
though^ in the mean time, he had 
removed himself into another cus- 
tody by habeas corpus in another 
action. Morris v. Magrath. 301 

PRINCIPAL AND AGENT, 
See Distress. 

PRISONER, 



of attorney, and also on the omis- 

»ion of any entry of verdict andj^' ^^^^^^' ^' -• Attachmeiit, 

judgment wpon an issue joined, on j Practice, 6 

a plea of set-off. The Court held, j 

that there was nothing in the tirsc 

object ion. and gave leave to amend 



I 



PRIVILEGE- 

See ATTACHlfSHT. 



REQUESTS, COURT OF. 



SECRETARY ^T WAR- S3S 



PROCESS. 
See Pleading, 1. 

PROMOTIONS. 
See Memoranda. 

PROMISSORY NOTE. 
See Forgery, 2. 

PRUSSIAN TREASURY NOTE. 
See Forgery, 2. 

PUBLIC ENTRIES. 
See Evidence, 3. 



QUARE IMPEDIT. 
See Advowson. 



RECEIPTS. 
See Evidence, 3. 

REFERENCE. 
See Costs, 11. 

RENT ARREAR. 

See Distress. 

REQUESTS, COURT OF. 

By the Rochester court of requests* 
act, 22 G. 3. c. 27., debts under 
4jO«. contracted within the juris- 
diction of the court, are to be sued 
for in that court ; by 48 G. 3. c. 51. 
the jurisdiction of the court is ex- 
tended to sums not exceeding 5/.; 

and Plainti£Ps suing in the superior 
courts for sums recoverable under 



either of the acts, are to be refused 
costs, notwithstanding a verdict in 
their favour. But the latter act 
excludes any jurisdiction over debts 
being the balance of an account 
on demand, originally exceeding 5/. 
The Plaintiff sued in a superior 
court for 34/. 5s, Id,, ascertained 
by a surveyor, appointed by the 
Defendant and himself, to be due 
to him for measured work and 
labour, done within the jurisdiction 
of the court of requests. The De- 
fendant proved payments to the 
amount of 24/. 18;., and the jury 
estimating the work at only 26/., 
found for the PlaintiflF only 1/. 2f. 
damages : Held, that this was not 
a case in which the Defendant was 
entitled under 48 G. 3. (7.51., to 
enter a suggestion to deprive 
Plaintiff of his costs. Harsant v. 
Larkin. P^gc 257 

RULES OF THE FLEET. 
See Attachment. 



SAIL-CLOTH. 
See Patent. 

SCHOOLMASTER. 
See Deeds. 

SEAWORTHINESS. 
See INSURANCE; 4. 

SECRETARY AT WAR- 
See OFFICER9 Public* 



334 



STAMP. 



SUPERSEDEAS. 



SFIERIFF. 

And see Evidknce* 1 , 2. 

!• A nhcrifT, wfio levies under a le^ 
varijacias for a crown debt, is not 
entitled to poundage under the 
itatutc 29 Eliz. c, 4., and, conse- 
quently » an action a^^ainst liim un- 
der that act, for extortion in such 
8 cane, is misconceived. Stnwns 
T. RoihvoeU. Page 143 

8. Under an execution by A. against 
2?., the Court will not order the 
sheriff to pay over money in his 
handi levied on an execution by 
A against C Padfield v. Brine. 

294 
SHIP. 

Stt Insuramck, 3, 4. 

STAMP. 

1. A conveyance by debtors to trus- 
tieti io trust to sell, and with the 
proceeds to discharge, first, debts 
due to the trustees, then debts due 
to other creditors, with a resulting 
trust for the original debtors, does 
not require an ad valorem stamp, 
as upon a sale or mortgage under 
55Geo. S. c. 184. By three Judges 
(Dallas C* J. absenie.) Coatcs v. 
Perry* ^^ 

2- Held, that an agreement (dated 
October 27. 1819, and stamped 
with a 20s. sUmp) between land- 
lord and tenant, that the landlord 
should have immediate possession, 
(except as was mentioned), of a 
farm, lands, and premises, which 
bad been occupied by the tenant 
for a term, the landlord to take 



the stock, and the tenant to hold 
over half the house, half the stable, 
the bams, and an inclosed ground, 
and to have the joint use of the 
yard with the landlord or incom- 
ing tenant, till the 25th January 
following, without rent, &c. was 
properly rejected in evidence, on 
the ground that it operated as a 
surrender of the term, and there- 
fore required a deed stamp, under 
55 Geo, 3. c. 184. scked, pari 1. 
WiUianu v. Saxjoyer. ^^g^ 70 

'^, Demise to >4. of a slate pit at B., 
and stone quarries at C, to hold 
to A, the slate pit at B. from the 
25th Marchf 1815, for the term of 
fourteen years, and the stone quar- 
ries at C. from the 29th September^ 
1817, for the term of fourteen 
years, paying for the slate pit the 
yearly rent of 70/., and for the 
stone quarries the yearly rent of 
130/. The ad valorefn stamp on 
the first skin of the lease was 3/., 
with a progressive duty of 1/. on 
the other skins. It appeared 
that possession could not be given 
of the stone quarries at the same 
time with the slate pit, nor till the 
time mentioned in the lease. The 
Court being of opinion that no 
fraud was intended : Held, that this 
lease was properly stamped under 
55 Geo. 3. c. 184. Boase v. Jack- 
son, 185 

SUGGESTION. 
See R£QV£ST8, Court or. 

SUPERSEDEAS. 
See Paacticx, 6. 
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VARIANCE. 



WRIT OF ENQUIRY. SM 



SURETY. 
See EviDSNCEy 3. 

SURVEYOR. 
See Limitation of Actions. 

SURVIVORS. 

See Agreement. 



THAMES NAVIGATION. 
See Pilot Act. 

TROVER. 
See Bankruptcy, 2. 

TRUSTEE. 

See Stamp, 1. 



UNDERWRITERS. 
See Insurance. 

USE AND OCCUPATION. 

See Evidence, 4. 

VARIANCE. 

Covenant to pay (among other in- 
stalments), an instalment within 
twelve calendar months from, &c. 
On the record the word " calen- 
dar" was omitted ; but the record 
stated correctly the time of pay- 
ment of other previous and subse- 
quent instalments, without omit- 
ting the word " calendar :" Held, 
that this was no variance. Cockell 
V. Grai/. Page 186 



VENDOR AND PURCHASER. 

See Auction. 

VENIRE DE NOVO. 
See WhiT or EiTquiAY. 

VERDICT. 
See Costs, 11., and Wnii of En- 

QUIRT. 

VESTRY. 
See Deeds. 



WARDEN OF THE FLEET. 

See Attachment. 

WAR OFFICE. 
See Officer, Public 

WARRANT. 
See Bankruptcy, 3. 

WARRANT OF ATTORNEY. 
See Practice, 3. 

WINE. 
See Insurance, 1. 

WITNESS. 
See Costs, 3. 9, 10., and Oath. 

WRIT OF ENQUIRY. 
The jury having found for the De- 
fendant on six out of eight pleas 
comprehended in the last two 
issues, and for the Plaintiff on the 
residue of those pleas, and on the 
first issue without assessing da- 
mages ; and the Plaintiff having, 
pursuant to the decision of the 
Court of K. B., entered up as to the 

pleas 



S36. 



WRIT OF ENQUIRY. 



pleas found for the Defendtnt, judg- 



ment non obstante v^rmiicto, with 
an award of a writ of enquiry, and 
final judgmenf^or the damages 
found by Iht inquisition, &c.: a 
Court of Error (Cam. Scacc.) re- 
vened the judgment of the Court 
of K. B^ as to the award of the 
writ of ODquiry and the final judg- 
ment thereon — remitted the re- 
cord to the Court of K. B. — and 
directed that Court to award a 



venire de n&oo to try the first issue 
and the last, as far as related to 
the pleas on which the finding was 
for the Plaintiff; holding, that the 
verdict found for the Plaintiff on 
the first issue, and on the last (as 
far as regarded the pleas on which 
the finding was for the Plaintiff) 
was void, because no damages had 
been assessed. Clement v. Lewis. 

Page 297 



THE END. 



Printed by A. Strahan, Law- Printer to Hb Mijesty, 
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